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Overview

On March 7, 2019, the Plaintiffs issued a Notice of Action against the Defendant, Brian 
Anish Kumar, seeking judgment for fraud, breach of fiduciary duty and breach of trust, conversion, 
conspiracy unjust enrichment and breach of contract. The Plaintiffs seek Judgment in the amount 
of $644,000, and punitive or exemplary damages in the amount of $1,000,000. In addition to the 
monetary relief claimed, the Plaintiffs also sought ancillary relief including declaratory orders, an 
interim and interlocutory injunction, orders pertaining to examination and documentary production 
and an Anton Pillar Order.

[1]

The Plaintiffs delivered their Statement of Claim, consisting of 166 paragraphs, on April 
8, 2019. The Plaintiffs plead that they are clients, personal friends, acquaintances or family 
members of Mr. Kumar, who they claim was admitted in 2002 as a member of what is now the

[2]



2

Chartered Professional Accountants of Ontario. They plead that in 2003 he was licensed as a 
Registered Representative in the securities industry in Ontario. From November 2011 to 
September 2014, he is said to have been a Registered Representative with National Bank Financial 
Ltd. The Plaintiffs state that from September 2014 to January 2015, he was a Registered 
Representative with Aligned Capital Partners Inc.

The Plaintiffs claim to have had dealings with Mr. Kumar in his capacity as a stock trader 
or Registered Representative, with the result that they claim that they collectively transferred to 
Mr. Kumar, or to companies in which he has an interest, funds totaling $644,000. The Plaintiffs 
plead that their funds were to be used in safe and secure stock investments but claim that they were 
instead misused or misapplied by Mr. Kumar resulting in loss to them.

Mr. Kumar delivered his Statement of Defence and Counterclaim on May 15, 2019. In 
paragraph 4 of his Statement of Defence and Counterclaim, Mr. Kumar does not deny receipt of 
funds from the Plaintiffs but pleaded that they constituted loans and not funds received by him 
from the Plaintiffs for the purpose of stock investments. He denies any fraud. Mr. Kumar pleaded 
that the funds loaned to him were deposited either to his bank accounts or bank accounts held by 
his spouse, Ms. Kimberley Beattie. He pleaded that a portion of the funds were used to pay 
household expenses, another portion was used to pay his support obligations to his first wife and 
the remainder were used by Ms. Beattie to earn income and repay the loans.

Mr. Kumar pleaded a Counterclaim against Ms. Beattie for indemnity in relation to all the 
funds borrowed from the Plaintiffs and deposited to her bank account or to a bank account held by 
her jointly with Mr. Kumar. Ms. Beattie is not a defendant in the main action.

[3]

[4]

[5]

I. ORDERS RENDERED TO DATE

[6] In the sixty-day period from March 15, 2019 to May 15,2019, the case came before the 
Court on four occasions, resulting in four Court Orders.

(a) The March 15,2019 Order

[7] On March 15,2019, the Plaintiffs brought a motion, without notice, for an interim order in 
the form of a Mareva Injunction restraining Mr. Kumar from dissipating or otherwise dealing with 
assets and an interim order in the form of an Anton Piller order to allow the Plaintiffs to seize and 
preserve evidence that is currently in the possession of the Ms. Beattie.

[8] Archibald J. held that he was prepared to freeze Mr. Kumar’s assets pending the return of 
the motion given the emergency nature and potential magnitude of the fraud that had been pleaded. 
He determined that a strong prima facie case had been made out and that the balance of 
convenience clearly favoured the Plaintiffs for the freezing of the assets, such that the five 
requirements for a Mareva Injunction set out in Sibley & Associates LLP, [2011] OJ. No. 2656 
had been established.

Archibald J. ordered that the balance of the motion was to be returned on March 22,2019. 
He was not prepared to issue any orders against non-parties or an Anton Pillar Order or Norwich
[9]
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Order without notice. The Order granted on March 15, 2019 (the “March 15, 2019 Order”) 
contained the following terms:

a Mareva Injunction, restraining Mr. Kumar from in any manner dissipating assets 
that were acquired or financed with funds or property directly or indirectly from the 
Plaintiffs;

(ii) the Mareva Injunction did not prohibit Mr. Kumar from spending up to $5,000 a 
month on living and legal expenses and up to $10,000 on legal services and 
representation, subject to any further order of the court, and subject to the 
expenditures on living and legal expenses being identified by receipts;

(iii) the court order could be varied and would cease to have a fact if Mr. Kumar 
provided security valued at $650,000 into court;

(iv) the Plaintiffs provided an undertaking as to damages;

(v) the terms sought by the Plaintiffs in the nature of an Anton Pillar Order were denied.

(i)

[10] This motion was next heard on March 22,2019.

(b) The March 22,2019 Orders

[11] This matter was returned before Faieta J. on March 22, 2019. Mr. Kumar sought an 
adjournment for the purpose of consulting with and retaining counsel. Mr. Kumar’s non-party 
spouse, Kimberley Beattie, advised that she consented to the terms of an Anton Pillar Order. Also, 
by March 20, 2019, a Notice of Proceedings under section 69 of the Bankruptcy and Insolvency 
Act (the “BIA”) had been delivered by the Trustee in Bankruptcy of Mr. Kumar.

[12] On March 22,2019, Faieta J. issued three Orders:

(i) Faieta J. determined that, on the basis of the strong prima facie case presented, it 
was just to continue the March 15, 2019 Order to April 15, 2019 (the “March 20, 
2019 Mareva Injunction Continuation Order”). This would allow Mr. Kumar an 
opportunity to retain counsel and, based on the evidence provided by the Plaintiffs, 
continue their entitlement to the Mareva Injunction that had been obtained under 
the March 15,2019 Order;

(ii) On the basis of the consent provided by Ms. Beattie, Faieta J. granted the Anton 
Pillar Order on terms agreed to by Ms. Beattie (the “March 22,2019 Anton Pillar 
Order”);

(iii) Faieta J. granted leave under section 69 of the BIA for the Plaintiffs to continue this 
action against Mr. Kumar until April 15,2019, at which time the issue of the lifting 
of the bankruptcy stay would be further considered (the “March 22, 2019 BIA 
Order”).
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[13] The motion was next heard on April 15,2019.

(c) The April 15,2019 Order

[14] In anticipation of the April 15,2019 return of this matter, Mr. Kumar served a responding 
affidavit sworn April 9, 2019, together with a factum and authorities. Mr. Kumar opposed the 
extension of the Mareva Injunction on various grounds. The Plaintiffs sought to resist use of the 
responding material on the basis that it was delivered late and that they had an entitlement to cross- 
examine on the affidavit filed.

[15] Kimmel J. ordered that the Mareva Injunction initially issued on March 15, 2019 as well 
as the Anton Pillar Order issued on March 22,2019 were extended until May 15,2019, as well as 
the following additional Orders (the “April 15, 2019 Order”):

(i) The production of records pertaining to Mr. Kumar were ordered to be produced by 
the Royal Bank of Canada and TD Canada Trust;

(ii) The statutory stay of proceedings imposed by section 69.3 of the BIA was lifted 
“until such time as the Bankruptcy Court rules on a motion now scheduled to be 
heard on April 16, 2019 to obtain a permanent lift of the statutory stay of 
proceedings to permit some or all of the Plaintiffs to continue this action”.

[16] In her endorsement of April 15, 2019, Kimmel J. stated as follows in relation to any 
increase in the allowance for living or legal expenses that Mr. Kumar might seek:

However, if Mr. Kumar intends to apply to increase the allowance afforded 
to him for legal and living expense, he must provide the requisite 
disclosure in support of such request and the Plaintiffs will be entitled to 
cross-examine him on that disclosure and request before the next return 
date.

[17] This motion was next heard on May 15,2019.

(d) The May 15,2019 Order

[18] On May 15,2019, the Plaintiffs appeared before Kimmel J. to seek a continuation of the 
previously-granted Mareva Injunction and Anton Pillar Orders, opposed by Mr. Kumar. The 
parties had exchanged further affidavits, that Kimmel J. admitted into evidence, and the parties 
made submissions concerning further evidence required in cross-examination on affidavits filed. 
Kimmel J.’s endorsement records the party’s submission that the motion before the Bankruptcy 
Court brought by the Plaintiffs for a permanent lift of the stay of proceedings had been adjourned 
from April 16,2019 to May 28,2019, at Mr. Kumar’s request.

[19] Kimmel J. ordered that the Mareva Injunction and Anton Pillar Orders be continued to 
September 9, 2019 (the “May 15, 2019 Order”), on the expectation that the factual issues raised 
by the parties will by then have been fiilly developed and in anticipation that the decision by the 
Bankruptcy Court on the issue of the permanent lifting of the stay sought by the Plaintiffs will
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have by then being determined. In terms of the living and legal expenses available to Mr. Kumar, 
Kimmel J. stated that “Mr. Kumar continues to be at liberty to ask for an increase in the allowance 
is afforded to him for living and legal expenses if proper disclosure is provided and an opportunity 
to cross-examine him on that is afforded”.

[20] In the May 15,2019 Order, Kimmel J. made the following additional Orders: 

(i) Mr. Kumar shall deliver his Statement of Defence by May 31,2019;

(ii) further production orders were rendered against the non-party institutions 
Interactive Brokers and the Royal Bank of Canada;

(iii) The temporary lift of the statutory stay of proceedings imposed by virtue of section 
69.3(1) of the BIA was further extended “pending the decision of the Bankruptcy 
Court on the motion scheduled to resume on May 28, 2019 to permanently lift the 
statutory stay of proceedings to permit the plaintiff s Terry and Irene Allen and 
Robin Kumar to continue this Action against the defendant Kumar”.

[21] This motion was returned before me today.

H. THE MOTION

[22] The Plaintiffs return their motion for the following relief:

Continued Lifting of the Bankruptcy Stay

An Order that the statutory stay of proceedings imposed by section 69 of the BIA 
against Mr. Kumar is lifted until the Bankruptcy Court rules on a motion for a 
permanent lifting of the stay, which was heard on May 28,2019;

Further Extension of the Mareva Injunction and Anton Piller Order

An order to extend the Mareva Injunction issued on March 15,2019 and extended 
on March 22, April 15 and May 15,2019, and Anton Piller Order issued on March 
22,2019 and extended on April 15 and May 15,2019;

(0

(ii)

Further Disclosure from the TD Canada Trust

Orders for further documentary production from the non-party TD Canada Trust;(iii)

Procedural Orders

An Order that Mr. Kumar deliver his Affidavit of Documents {Rules 30.02(1) and 
30.03(1)), including the detailed steps pleaded in paragraphs 6 and 7 of the 
Plaintiffs’ Notice of Motion;

(iv)
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An Order that Mr. Kumar produce and provide answers to undertakings and 
questions refused given during examinations conducted on April 16 and 18,2019 
and August 1,2019;

An Order that Mr. Kumar’s counterclaim be struck, without leave, or in the 
alternative that Mr. Kumar be required to discontinue the counterclaim and instead 
institute a Third Party Claim against the non-party Ms. Beattie {Rule 25.11);

(vii) An Order that the non-party Ms. Beattie be required to attend for an examination 
under oath to provide evidence relevant to the Plaintiffs’ motion to extend the 
Mareva Injunction, to refute examination evidence of Mr. Kumar and for the 
purposes of tracing and accounting for the Plaintiffs* funds {Rule 31.10).

[23] Mr. Kumar brought a motion to seek the dissolution of the Mareva Injunction and the Anton 
Pillar Orders, which is also his responding position to the main relief sought by the Plaintiffs to 
extend these Orders. Also, Mr. Kumar seeks an Order granting him a living allowance.

(v)

(vi)

m. ANALYSIS AND DETERMINATIONS

A. The Temporary Stay under Section 69.3(1) of the BIA

The Moving Party Plaintiffs submission that the temporary lifting of the statutory stay of 
proceedings under section 69.3 of the BIA should be continued until determination of the 
permanent lifting of the stay sought on May 28,2019 was predicated on the ground that this was 
previously ordered by Faieta J. and by Kimmel J., and that it was simply efficient and practical to 
do so. The Responding Party Defendant had no basis to establish that the temporary lifting of the 
statutory stay should be terminated while the Bankruptcy Court has under reserve the 
determination of whether lifting of the stay should be denied or granted on a permanent basis.

[25] I have concluded that the lifting of the stay of proceedings imposed by section 69.3 of the 
BIA until the Bankruptcy Court rules on the Moving Party Plaintiffs’ motion to grant a permanent 
lifting of the stay, granted first by the March 22, 2019 Order, continued by the April 15, 2019 
Order and continued again by the May 15,2019 Order, shall be granted again. The temporary lift 
of the statutory stay of proceedings is further extended pending the decision of the bankruptcy 
Court on the motion heard on May 28,2019.

B. The Extensions of the Mareva Injunction and the Anton Filler Order

[26] The Moving Party Plaintiffs sought an Order extending the Mareva Injunction and the 
Anton Piller Order for a further period of 90 days. The basis for the extension of the Mareva 
Injunction is that the grounds initially established for its issuance by Archibald J., and extensions 
by Faieta J. and Kimmel J. remain in place and pertinent, and that there is no prejudice to the 
defendant in extending this Order. The Anton Piller Order was initially obtained on the consent of 
Ms. Beattie, and the Moving Party Plaintiffs say that Mr. Kumar has not established any basis for 
it to be dissolved.

[24]
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Mr. Kumar, through his responding motion and responding position in the Plaintiffs’ 
Motion, seeks an Order to dissolve the Mareva Injunction and the Anton Piller Order. Mr. Kumar 
submitted that these Order cause unnecessary restrictions in his dealing with his affairs and are 
overly broad. Mr. Kumar contends that they are not supported by the broader record now available, 
but seeks to rely on a Responding Record that was not delivered in advance of today’s hearing and 
was not provided to counsel for the Plaintiffs in time for them to consider their reply. Namely, Mr. 
Kumar seeks to file and rely on a First Supplementary Motion Record that he claimed will further 
support the relief he seeks in the dissolution of these Orders. Mr. Kumar also raised objection to 
the Moving Party Plaintiffs’ delivery of an Affidavit sworn on August 23,2019 by Mark Shannon 
on the basis that this further evidence was delivered after the completion of cross-examinations, in 
contravention of Rules of Civil Procedure Rule 39, and that other affidavit evidence relied on by 
the Plaintiffs was improper.

[28] All counsel acknowledged that the issues that will be determined by the Bankruptcy Court, 
and which remain currently under reserve, will have an impact on this action, as a whole, and 
thereby have an effect on the motion to dissolve or to continue the Mareva Injunction and the 
Anton Piller Order.

[27]

[29] I have determined that, much like the state of this case when before Kimmel J., the 
evidentiary basis of this action and of the motions before me affecting the continuation or 
dissolution of the Mareva Injunction and the Anton Piller Orders remain under development. The 
record before me continues to support the extension of these Orders, and I am not satisfied that the 
extension results in prejudice to Mr. Kumar. I have thereby concluded that I will extend the Mareva 
Injunction and the Anton Piller Orders to December 5,2019: being the available court motion date 
that is closest to, but no more than ninety (90) days from today’s hearing.

[30] In granting the extension of these Mareva Injunction and the Anton Piller Orders until 
December 5, 2019,1 do not accept the submission made by the Responding Party Defendant that 
the extension ought to be precisely linked to the timing of the release of the decision of the 
Bankruptcy Court. The extension that I have ordered will allow the Court hearing the Plaintiffs’ 
Motion to continue the Mareva Injunction and the Anton Piller Orders and the Defendant’s Motion 
to dissolve them to do so with knowledge of the Bankruptcy Court decision, but the timing of the 
release of that decision is not known. The parties require a fixed return date of the Plaintiffs’ 
Motion to continue these Orders and the Defendant’s Motion to dissolve them, to ensure maximum 
efficiencies in the preparation of the record for argument of the motions.

[31] The extension to December 5, 2019 will allow time for the further development of the 
evidentiary record, including the Defendant’s filing of his First Supplementary Motion Record, 
and any further reply by the Plaintiffs and the Defendant’s exercise of his right of cross- 
examination on the Shannon Affidavit.

C. The TD Bank Records

[32] The Moving Party Plaintiffs seek an Order that the non-party financial institution, TD 
Canada Trust, 450 Appleby Line, Burlington, Ontario, produce and provide to counsel for the 
Plaintiffs a certified true copy of bank account statements for TD Bank Account No. 7147724,
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Transit No. 0162, within 15 days of this Court’s Order, and the transaction documents related to 
this account within 30 days of request by counsel for the Plaintiffs to do so. The TD-Bank was 
served with the Plaintiffs’ Motion Record and does not oppose this Order. The Defendant does not 
oppose on the basis that he receives copies of any such records with fifteen (15) days of receipt of 
them by the Plaintiffs.

[33] An Order shall issue in accordance with this production request, on the basis of no
opposition by the non-party financial institution, on notice, and on the consent of Mr. Kumar, on 
the term stated.

D. Orders for Document Review and Affidavit of Document Development by the 
Defendant

[34] The Plaintiff sought Orders that Mr. Kumar'review the documents and electronic evidence 
returned to him by the Independent Supervising Solicitor (“ISS”) on April 24 and 25, 2019 and 
characterize them in his Affidavit of Documents, including according to privilege; and that Mr. 
Kumar receive the privileged documents from ISS and deliver his Affidavit of Documents, 
including both the documents received from ISS and all other material documents, by October 11, 
2019.

[35] These terms were prepared by the Plaintiffs as paragraphs 6, 7 and 8 of a form of draft 
Order that Mr. Kumar, through counsel, has now consented to.

[36] An Order shall issue in the form and substantive content of paragraphs 6, 7 and 8 of the 
draft Order, filed, mandating the completion of these steps by October 11,2019, on the consent of 
the parties.

E. The Order for Dismissal of the Counterclaim against Ms. Beattie

[37] Mr. Kumar initiated a counterclaim against Ms. Beattie, who is not a defendant in the main 
action. This Counterclaim was not issued, and therefore is procedurally improper. Mr. Kumar does 
not oppose the dismissal of the Counterclaim provided that it is without prejudice to his issuance 
of a Third Party Claim against Ms. Beattie.

[38] On consent, an Order shall issue dismissing the counterclaim as procedurally improper, 
without prejudice to the issuance of a Third Party Claim by Mr. Kumar against Ms. Beattie in the 
place of the counterclaim.

F. Remaining Relief Sought in the Plaintiffs* Motion

[39] The Order sought by the Plaintiffs to compel an examination of Ms. Beattie is adjourned 
and may be returned on the next return of this Motion, December 5,2019, should it be necessary 
to do so. The nature of the relief sought will depend procedurally on whether Ms. Beattie is a party 
to this action or a non-party. Any such motion must be on notice to Ms. Beattie.

[40] The Order sought by the Plaintiffs for answers to undertakings and refusals resulting from 
examination of Mr. Kumar is adjourned. Counsel are reminded of the Consolidated Practice
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Direction for Civil Actions, Applications, Motions and Procedural Matters in the Toronto Region, 
effective July 1,2015, which clearly provides in paragraph 11 that motions within the jurisdiction 
of a Master, such as a motion on refusals and undertakings, must be returned to a Master. As 
paragraph 11 of the Practice Direction states: “Masters’ motions must be made to a master”.

G. The Defendant’s Motion for a Living Allowance

[41] Mr. Kumar sought an Order for a living allowance.

[42] The March 15,2019 Order states, in paragraph 3, as follows:

THIS COURT ORDERS that the Order in paragraph 1 above [Mareva 
Injunction] does not prohibit the defendant Kumar from spending up to 
$5,000 a month collectively on ordinary living expenses and up to a 
maximum of $10,000 on legal services and representation unless and until 
a different amount is approved by the Court or by the Plaintiffs in writing.

[43] This Order was reiterated in paragraph 2 of the March 22,2019 Order and is referred by in
the Endorsements of Kimmel J.

[44] The Defendant has not produced any evidence that he has used this living and legal expense 
allowance or that he requires an increase.

[45] The Defendant’s Motion for a living allowance is dismissed on the basis that the Defendant 
has existing entitlements from the previous court Orders, as detailed, and has not established any 
basis for an increase.

IV. DISPOSITION

[46] An Order shall issue in accordance with this Endorsement, in the form and content of the 
draft Order filed by the parties on consent, as attached as a Schedule to this Endorsement.

[47] These Motions shall be returned for further hearing on December 5,2019, for two hours, a 
date canvassed with counsel and made available by the Court. I am not seized of these Motions.

[48] The costs of the hearing today are, like the costs of the previous four hearings, reserved to
be addressed at the conclusion of these continuing motions.

^ Sanfilippo J.

Released: September 9,2019


