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COSTS ENDORSEMENT 

[1] This is my costs endorsement following my Endorsement of June 30, 2020, by which I 

extended the Mareva injunction and Anton Pillar orders previously granted to the Plaintiffs and 

dismissed the motion brought by the Defendant, Mr. Kumar to set aside the Mareva injunction 

and Anton Pillar orders. 

[2] The Plaintiffs seek costs on a full indemnity basis in the amount of $130,313.75.  They 

submit that full indemnity costs are appropriate in the circumstances of this case to mark the 

court’s disapproval of Mr. Kumar’s conduct. 

[3] The court’s determination of costs is governed by s. 131 of the Courts of Justice Act, 

R.S.O. 1990, c. C.43 and r. 57.01 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194.  

Section 131 provides for the general discretion to fix costs.  Rule 57.01 provides guidance as to 

the exercise of that discretion by enumerating certain factors that the court may consider when 

assessing costs. 

[4] The court may award substantial indemnity costs to signal its disapproval of the conduct 

of a party in the litigation.  Such conduct may include the finding of a strong prima facie case in 

the context of a Mareva injunction and the failure to comply with court orders: Great V & L 

Trading Incorporated v. Skyline Car Rental Inc., 2018 ONSC 2928, at para. 57. 
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[5] The overall objective of fixing costs is to fix an amount that is fair and reasonable for the 

unsuccessful party to pay in the particular circumstances, rather than an amount fixed by actual 

costs incurred by the successful litigant: Boucher v. Public Accountants Council for Ontario 

(2004), 71 O.R. (3d) 291 (C.A.), at para 16. 

[6] Substantial indemnity costs are appropriate in the circumstances of this case.  First, from 

the outset of the motions brought by the Plaintiff, Archibald, J. found that a strong prima facie 

case of fraud had been made out.  In spite of requiring the Plaintiffs to attend multiple further 

court appearances, Mr. Kumar did not put forward evidence to dispel the strong prima facie case.  

Indeed, if anything, the case against Mr. Kumar became stronger over time.  As discussed in my 

Endorsement, the evidence of Mr. Kumar’s ex-spouse, Kim Beattie, did not correspond with Mr. 

Kumar’s defence, Mr. Kumar was not able to explain what has happened to the Plaintiffs’ funds, 

and Mr. Kumar did not file any evidence in response to the Plaintiffs’ tracing of their funds. 

[7] In addition, Mr. Kumar’s conduct through the course of the litigation has been 

unacceptable.  He failed repeatedly to comply with court orders.  As set out in my Endorsement, 

Mr. Kumar failed to comply with orders requiring him to provide financial transparency and an 

accounting of the Plaintiffs’ funds.  As part of this, he failed to provide a monthly expenditure 

log with receipts of expenditures and failed to disclose documents from his electronic devices.  

The Plaintiffs were required to attend court repeatedly to extend the Mareva injunction and 

Anton Pillar orders, with several judges re-stating previous orders against Mr. Kumar.  The 

Plaintiffs not only made out a strong prima facie case of substantial fraud, they also were 

required to deplete their financial resources with these numerous court attendances. 

[8] Although Mr. Kumar’s conduct has been unacceptable, the Plaintiffs have not justified an 

award of full indemnity costs.  They have not cited any cases in which full indemnity costs have 

been awarded, in spite of the reprehensible conduct of the unsuccessful party. 

[9] Mr. Kumar has made submissions in support of reducing the costs of various court 

attendances, arguing that the costs should be reduced for issues such as: it was not unreasonable 

for Mr. Kumar to request an adjournment to retain counsel; Mr. Kumar consented to elements of 

some orders; and the motion was adjourned in part to await the decision of the Bankruptcy Court 

with respect to an order lifting the stay of proceedings.  Mr. Kumar claims a reduction of 

$34,272.50 from the full indemnity costs sought by the Plaintiffs (while also submitting that 

partial indemnity costs are appropriate). 

[10] Although Mr. Kumar may have had justifiable positions with respect to some issues at 

individual court attendances, I consider the Plaintiffs overall to have been clearly successful in 

pursuing their motions and Mr. Kumar overall to have been non-compliant.  I am prepared to 

reduce the costs claimed by the Plaintiffs by a small amount to recognize that the adjournment of 

February 13, 2020 was due to a shortage of judges and that Mr. Kumar was not entirely 

responsible for other adjournments. 



- Page 3 - 

 

[11] The full indemnity costs the Plaintiffs claim total $130,313.75, while their partial 

indemnity costs total $84,913.17 (all inclusive of HST and disbursements).  I have not been 

provided a substantial indemnity amount.  Taking into account a reduction from full indemnity to 

substantial indemnity, and a further small reduction to recognize the February 13 adjournment 

and Mr. Kumar not being entirely responsible for the other adjournments, I consider costs in the 

amount $100,000.00 to be appropriate.  Therefore, I order Mr. Kumar to pay the Plaintiffs costs 

in the amount $100,000.00. 

 

 
O’Brien, J. 

Date: August 4, 2020 


