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Overview 

[1] The Attorney General of Canada on behalf of the United States (the 

“Requesting State”) seeks the extradition of Colin Jeffrey Heatherington for conduct 

that amounts to the Canadian offence of fraud affecting the public market contrary to 

s. 380(2) of the Criminal Code, R.S.C. 1985, c. C-46. 

[2] Mr. Heatherington was a stock trader at Absolute Capital Management 

Holdings Limited (“ACMH”) from 2004 to 2008 when numerous cross-trades of 

penny stock companies were made which attracted the attention of American 

securities regulators. A cross-trade involves a pre-arranged trade where both the 

buyer and seller are clients of the broker. Penny stocks are low-priced securities of 

very small companies typically traded on the over-the-counter market rather than on 

a national exchange. 

[3] The Requesting State alleges that Mr. Heatherington was involved with others 

in a cross-trading scheme which manipulated and artificially inflated the price of the 

securities of 11 American penny stock companies which were handled by eight 

offshore hedge funds (the “Absolute Funds”). ACMH was the investment manager 

for the Absolute Funds, and Mr. Heatherington regularly executed the cross-trades 

at issue.  

[4] The Requesting State alleges that the cross-trading activity within the 

Absolute Funds gave the impression that the penny stocks were performing well in 

the market. It further says that Mr. Heatherington and others received inflated profits 

by way of investments, trading fees, and commissions.  

[5] The Requesting State submits that the Absolute Funds lost at least US$200 

million and that Mr. Heatherington and his co-conspirators profited by at least 

US$11.6 million.  

[6] Mr. Heatherington disputes the inference that he intentionally manipulated the 

stock market, or that anyone was intentionally deprived. In doing so, he asks the 
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Court to assess the facts as alleged by the Requesting State and find that 

Mr. Heatherington lacked the requisite mens rea for fraud affecting the public 

market. He says that the Requesting State has cast too wide a net of generalized 

allegations in an effort to ensnare him. He suggests this is due to the fact that the 

person mainly responsible, Florian Homm, cannot be extradited from his native 

Germany.  

[7] The Minister of Justice issued an Authority to Proceed (“ATP”) on May 23, 

2017. This is the first of the three phases of the extradition process: M.M. v. United 

States of America, 2015 SCC 62 at para. 19. The present committal hearing is the 

second phase: M.M. at para. 22. If committal is ordered, the third phase will involve 

the decision of the Minister of Justice to order, or refuse to order, the surrender of 

Mr. Heatherington: M.M. at para. 25.  

[8] On October 8, 2017, Mr. Heatherington was arrested under an extradition 

warrant. 

[9] On November 20, and December 12 and 13, 2018, Mr. Heatherington brought 

an application for disclosure. That application was dismissed in earlier reasons 

reported at 2019 BCSC 82.  

[10] The issue for my determination is whether Mr. Heatherington ought to be 

committed into custody pursuant to s. 29(1)(a) of the Extradition Act, S.C. 1999, 

c. 18, to await surrender to the Requesting State for prosecution. 

Admissibility of the ROC 

[11] The admissibility of the record of the case (“ROC”) is governed by ss. 32 to 

36 of the Extradition Act. In this case, no issue is taken that the ROC meets the 

statutory requirements set out in s. 33 of the Act. The ROC has been certified 

pursuant to s. 33(3) of the Act, indicating that the facts as alleged in the ROC justify 

prosecution under U.S. law. 
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[12] I find that the ROC is admissible in these proceedings. Certification by the 

requesting state vests the evidence in the ROC with a presumption of reliability: 

United States of America v. Ferras, 2006 SCC 33 at paras. 52 and 66, a 

presumption which has not been rebutted here.  

Identification 

[13] Mr. Heatherington admits that he is the person referred to in the ROC, the 

person named in the ATP, and the person arrested on the extradition warrant.  

[14] Irrespective of the aforesaid admissions, the Requesting State has tendered 

sufficient evidence to satisfy me on a balance of probabilities that the person before 

the Court is the same person as the person named in the ROC. The Requesting 

State has also satisfied me that the person before the Court is the person who 

engaged in the alleged conduct that underlies the request for extradition. This 

evidence meets the standards for identification of a person in an extradition 

proceeding: Danielson v. United States of America, 2008 BCCA 519 at para. 24. 

Summary of the Evidence in the ROC 

The Alleged Co-Conspirators, Messrs. Homm and Ficeto  

[15] Florian Homm was the founder and Chief Investment Officer (“CIO”) of ACMH 

and the co-owner of Hunter World Markets (“Hunter World”), a broker-dealer based 

in Beverly Hills, California. He was responsible for the investments made on behalf 

of the clients of the various funds managed by ACMH. ACMH was an investment 

management firm which at the time had approximately US$2.1 billion in assets 

under its management. Mr. Homm resigned from ACHM on September 18, 2007, 

one day after Mr. Heatherington resigned. 

[16] Todd Ficeto was the president and co-owner of Hunter World. The ROC 

alleges that Mr. Ficeto made “all of the business decisions at Hunter World.”  

Mr. Ficeto is alleged to have negotiated lock-up agreements with the penny stock 

companies to withhold their shares from trading for certain periods of time.  
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[17] Mr. Heatherington was a trader and one of Mr. Homm’s employees at ACMH. 

However, Mr. Heatherington did not hold any title or position of executive authority at 

ACMH or any of the Absolute Funds. He was not involved in the preparatory aspects 

of the alleged scheme such as selecting penny stocks for the Absolute Funds to 

invest in. As well, it was Mr. Homm who had final decision-making authority on all 

the Absolute Funds. While Mr. Heatherington was undoubtedly involved in executing 

certain cross-trades, his knowledge of the nefarious aspects of the scheme is 

strongly disputed.  

[18] Mr. Heatherington also co-owned CIC Global Capital Ltd. (“CIC Global”) with 

his brother, Craig Heatherington. CIC Global was involved in selling some of the 

shares of the penny stock companies to Absolute Funds. Mr. Ficeto allegedly gave 

CIC Global shares of the same penny stocks that the Absolute Funds had 

purchased. 

[19] Mr. Homm or others ordered cross-trades which Mr. Heatherington facilitated 

by sending trade orders to another trader, Tony Ahn, at Hunter World. 

William Wright 

[20] In June 2007, William Wright, an experienced securities examiner with the 

United States Financial Industry Regulatory Authority (“FINRA”), commenced a 

broker-dealer examination of Hunter World.  

[21] Mr. Wright discovered that Hunter World was engaged in suspicious trading 

of penny stocks held by the Absolute Funds. Hunter World executed the cross-

trades on behalf of the Absolute Funds.  

[22] As CIO, Mr. Homm effectively controlled all the holdings and trades of the 

Absolute Funds. Hunter World was receiving large brokerage commissions and thus 

profiting directly from the market trades. Mr. Wright observed large wire transfers, 

executed after some of the significant cross-trades, to Swiss bank accounts later 

identified as belonging to Mr. Homm. 
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[23] The ROC alleges that Mr. Wright’s document review showed that large cross-

trades of the penny stocks by the Absolute Funds were conducted to exaggerate 

prices, thereby overvaluing the net asset value (“NAV”) of the Absolute Funds for 

monthly valuation. 

[24] Based on this apparent illegitimate cross-trading activity, FINRA referred the 

matter to the United States Securities and Exchange Commission (“SEC”) for further 

investigation.  

Ronald Wharton 

[25] Ronald Wharton, a compliance examiner for the SEC, led the SEC 

investigation of Hunter World. Mr. Wharton obtained and reviewed various business 

records concerning Hunter World’s trading activity. Mr. Wharton is expected to testify 

that he conducted one surprise visit and four additional visits to Hunter World. In the 

course of these visits, he collected business and trading records with respect to the 

penny stock transactions conducted by Hunter World on behalf of the Absolute 

Funds.  

Tony Ahn 

[26] Tony Ahn was a stock trader for Hunter World from 2005 through May 2007. 

He received trading orders from Mr. Heatherington.  

[27] On Mr. Heatherington’s instructions, Mr. Ahn executed numerous cross-

trades of the penny stocks amongst the individual funds that comprised the Absolute 

Funds. 

[28] Mr. Ahn is expected to testify that Mr. Heatherington, in violation of the FINRA 

rules, communicated with Ahn using only Windows Instant Messaging (“IM”) and not 

Bloomberg, which maintains communications for regulatory review. Mr. Ahn 

indicated that Mr. Ficeto said that he did not want Mr. Ahn to use the Bloomberg IM 

system because he did not want to have a record of the communications. 
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[29] Mr. Ahn is expected to testify that Mr. Heatherington sent instant messages to 

Mr. Ahn regularly directing him to engage in cross-trades between the Absolute 

Funds to ensure that some of the penny stocks closed at specific prices, often on the 

last trading day of the month. 

[30] Mr. Ahn is also expected to testify that Mr. Heatherington directed him to omit 

reports of trades for Absolute Funds in the penny stock companies, and that 

Mr. Heatherington requested trade confirmations in private from Mr. Ahn to keep 

them concealed from other ACMH employees and executives. 

[31] In addition, Mr. Ahn is expected to testify that Mr. Heatherington directed 

Mr. Ahn to sell the penny stocks held by CIC Global back to the Absolute Funds at 

inflated prices. Based on their communications, Mr. Ahn understood that 

Mr. Heatherington had ultimate control over CIC Global. 

Elliott Manegold 

[32] Special Agent (“SA”) Elliott Manegold is an investigator with the United States 

Federal Bureau of Investigation who reviewed and analyzed records related to 

Absolute Funds. He is expected to demonstrate how Mr. Heatherington and others 

executed a series of transactions and obtained monetary proceeds from those 

transactions. 

[33] Specifically, SA Manegold is expected to testify that Mr. Heatherington 

engaged in a number of transactions in which he caused the Absolute Funds to 

purchase shares of the penny stocks at inflated prices from CIC Global, in effect 

stealing money from his clients, the Absolute Funds. 

Darius Parsi 

[34] Darius Parsi was co-manager of ACMH and started at FM Management, the 

predecessor company to ACMH. He is expected to testify that Mr. Heatherington 

was a stock trader with ACMH who traded the penny stocks to increase the NAVs 

for the Absolute Funds.  
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[35] Mr. Parsi observed Mr. Heatherington conducting stock trades to bid up the 

price of the penny stocks for the Absolute Funds. As a result of these trades, 

Mr. Homm received personal profits through his own holdings of shares in the same 

stocks. 

[36] Mr. Parsi sent a “whistle-blower” email to Absolute Funds investors and the 

Financial Services Authority in the United Kingdom on April 12, 2006 under an 

assumed name. In the email, Parsi described the “self-dealing and NAV 

manipulation [he] witnessed directly” at ACMH. Parsi’s email is incriminating against 

Mr. Homm and Sean Ewing, the Chief Executive Officer of ACMH, but it does not 

specifically accuse Mr. Heatherington of any wrongdoing. 

[37] Mr. Parsi is expected to testify that in April of 2008, Mr. Heatherington 

admitted to him that his allegations in the whistle-blower email were 100% correct. 

Glen Kennedy 

[38] Glen Kennedy became general counsel of ACMH in late 2006. In June 2008, 

he became CIO of ACMH. 

[39] Mr. Kennedy is expected to testify that Mr. Heatherington was a stock trader 

with ACMH who was responsible for buying and selling securities for the Absolute 

Funds.  

[40] ACMH was paid management and performance fees based on the 

performance of each of the Absolute Funds, calculated as a percentage of each of 

the Absolute Funds’ NAVs. Mr. Kennedy is expected to testify that Mr. Homm and 

his co-conspirators, including Mr. Heatherington, artificially inflated the Absolute 

Funds’ NAVs and also inflated the management and performance fees that the 

Absolute Funds owed to ACMH thus enriching themselves at the expense of the 

Absolute Funds. 

[41] Both Mr. Homm and Mr. Heatherington resigned in September 2007, before 

the overvaluation of the Absolute Funds was discovered. In total, at the time of 
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Mr. Homm’s departure, the Absolute Funds’ investments in the penny stock 

companies purported to exceed US$440 million. These values were not in fact 

realizable because the penny stocks were not in fact worth the price at which they 

had been trading. 

[42] Mr. Kennedy is expected to testify that the personal trading by 

Mr. Heatherington and his brother was a violation of ACMH’s conflict of interest 

policy. Mr. Kennedy will purportedly say that Mr. Heatherington did not disclose the 

existence of CIC Global to the compliance department of ACMH and that his self-

serving trades between CIC Global and the Absolute Funds would not have been 

approved.  

James Cangiano 

[43] James Cangiano is an expert in the U.S. and global securities industry, and 

the laws and regulations governing securities transactions in the United States. He 

reviewed the relevant trading records and the business records of the penny stock 

companies.  

[44] Mr. Cangiano is expected to testify that Mr. Heatherington used techniques 

which have been recognized by American authorities as “manipulative devices.” 

These include the use of “wash sales” (where shares are traded back and forth 

between two funds to give the false impression of market activity) and “marking the 

close” (where the closing price of the shares is artificially set by means of a trade at 

or near the close of the market). 

[45] Mr. Cangiano is expected to testify as follows: a) there was no rational or 

legitimate purpose to the impugned trades conducted by Mr. Heatherington and his 

co-conspirators; b) the Absolute Funds repeatedly paid above market value for the 

penny stocks; and c) none of the penny stock companies were profitable.  

[46] Mr. Cangiano is expected to testify that Mr. Heatherington’s and his 

co-conspirators’ actions caused economic harm to the investors in the Absolute 
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Funds: a) by inflating the apparent value of the Absolute Funds; b) by incurring 

unnecessary brokerage commissions and other fees as a result of the repeated 

cross-trading of securities between the Absolute Funds; and c) by forcing the 

Absolute Funds to purchase stock at inflated prices from CIC Global and other 

companies. 

[47] Mr. Cangiano provided an example of one series of trades where 

Mr. Heatherington and his co-conspirators traded in stocks where they accounted for 

almost 100% of the trading volume. Because there was no public demand for the 

stock, any apparent increase in the market price was a direct result of the pre-

arranged cross-trades. 

Elizabeth Pagliarini 

[48] Elizabeth Pagliarini is a compliance officer with Hunter World. She is 

expected to testify that the Absolute Funds were for the most part the exclusive 

client of Hunter World. 

[49] Ms. Pagliarini will also testify that because of the friendship between 

Mr. Heatherington and Mr. Ficeto, Mr. Heatherington was given preferential 

treatment and was permitted to provide instructions for CIC Global (rather than 

Mr. Heatherington’s brother Craig, the only authorized signator for CIC Global) for 

stock trades and wire transfers.  

Legal Principles 

a) The Requirements for Committal 

[50] Section 3(1) of the Extradition Act provides for a conduct-based test for 

extradition to the requesting state. That section provides for a “double criminality” 

requirement whereby extradition is permitted when the conduct underlying the 

foreign offence, if it occurred in Canada, would constitute an offence in Canadian 

law, however named or characterized, as long as it falls within the category of 

20
19

 B
C

S
C

 1
80

9 
(C

an
LI

I)



United States v. Heatherington Page 12 

 

extraditable offences in the Act: Canada (Justice) v. Fischbacher, 2009 SCC 46 at 

para. 4. 

[51] Section 29(1)(a) of the Extradition Act sets out the test for committal for 

extradition of a person sought for prosecution: 

29 (1) A judge shall order the committal of the person into custody to await 
surrender if 

(a) in the case of a person sought for prosecution, there is evidence 
admissible under this Act of conduct that, had it occurred in Canada, 
would justify committal for trial in Canada on the offence set out in the 
authority to proceed and the judge is satisfied that the person is the 
person sought by the extradition partner; … 

[52] The role of the extradition judge is not to determine guilt or innocence or to 

engage in the ultimate assessment of reliability: M.M. at para. 62. 

[53] Rather, the role of the extradition judge is simply to decide whether he or she 

is satisfied that the person before the court is the person sought and whether there 

is evidence admissible under the Extradition Act and available for trial of conduct 

that, had it occurred in Canada, would justify committal for trial in Canada on the 

offence set out in the authority to proceed: M.M. at para. 36; and Ferras at paras. 9, 

50. 

[54] In their written submissions, counsel for the Requesting State have helpfully 

set out some of the key principles recognized by the Supreme Court of Canada in 

assessing sufficiency under s. 29(1) of the Act. Those principles include the 

following (many of which were listed in U.S.A. v. Hall, 2016 BCSC 1004 at para. 12):  

a) The inquiry into sufficiency of the evidence to commit for extradition 
under s. 29(1) involves an evaluation of whether the conduct 
described by the admissible evidence would justify committal for trial 
in Canada: M.M. at para. 65; Ferras at para. 46; 

b) There is a high threshold for refusing committal on the basis that the 
supporting evidence is unreliable and it will only be reached when the 
evidence is so defective or appears so unreliable that it would be 
dangerous or unsafe to act on it: M.M. at para. 63; Ferras at 
paras. 40, 54 and 65; 
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c) The extradition judge is concerned with whether the underlying facts 
of the charge would, prima facie, have constituted a crime if they had 
occurred in Canada: M.M. at para. 65;  

d) The extradition hearing is not a trial and it should never be permitted 
to become one. The process is intended to be expeditious and 
efficient so as to ensure prompt compliance with Canada’s 
international obligations: M.M. at para. 64; 

e) The extradition judge must consider whether evidence exists upon 
which a reasonable jury, properly instructed could return a verdict of 
guilty: M.M. at para. 199; Ferras at para. 38; 

f) The extradition judge’s role, like that of the preliminary inquiry justice, 
is not concerned with defences or other matters on which the accused 
bears an evidential or persuasive burden: M.M. at para. 65; 

g) The extradition judge does not determine the guilt or innocence of the 
person sought, nor do they engage in the ultimate assessment of 
reliability: M.M. at para. 62; Ferras at paras. 46 and 54;  

h) The extradition judge is not to weigh competing inferences that may 
arise from the evidence other than in a limited sense of considering 
that the inferences sought to be drawn from the circumstantial 
evidence are reasonable: M.M. at para. 71;  

i) In assessing the reliability of the evidence, the extradition judge does 
not make an actual determination that the evidence is in fact reliable. 
The issue is “threshold reliability”: whether the evidence tendered 
possesses sufficiency indicia of reliability to make it worth 
consideration by the extradition judge: M.M. at paras. 75–76; Ferras 
at para. 53;  

j) There is no power for the extradition judge to deny extradition simply 
because the case appears weak or unlikely to succeed at trial: M.M. 
at para. 71;  

k) Certification of evidence by the requesting state vests the evidence 
with a presumption of threshold reliability. The evidence in the ROC is 
presumed to be reliable and “[u]nless rebutted, this presumption of 
reliability will stand and the case will be deemed sufficient to commit 
for extradition”: M.M. at para. 62; Ferras at para. 66. 

 

[55] Generally speaking, evidence which establishes a basis for competing 

inferences of guilt or innocence is inadmissible at the committal hearing. Evidence of 

that nature generally cannot rebut the presumed reliability of the ROC or show that 

inferences relied on by the requesting state are unreasonable. Further, it is generally 

not appropriate for the extradition judge to evaluate the credibility of witness 

evidence in relation to the facts of the alleged offence because such an inquiry 
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invites a comparison and weighing of alternatives that goes beyond the limited role 

of an extradition judge: M.M. at paras. 82–83. 

b) The Limited Weighing of Circumstantial Evidence 

[56] The test for committal is modified where the evidence relied upon is 

circumstantial. In such a case, an extradition judge must engage in a limited 

weighing of circumstantial evidence to assess whether, in light of all of the evidence 

including any defence evidence, it is reasonably capable of supporting the 

inferences the requesting state asks to be drawn: R. v. Arcuri, 2001 SCC 54 at 

para. 23; M.M. at para. 45; and Ferras at para. 39. 

[57] Here, the Requesting State’s case is largely circumstantial, and hence the 

limited weighing of circumstantial evidence takes on greater importance. 

[58] In Arcuri, the Court discussed reasonable inferences from the assessment of 

circumstantial evidence as follows at para. 23: 

… with circumstantial evidence, there is, by definition, an inferential gap 
between the evidence and the matter to be established – that is, an inferential 
gap beyond the question of whether the evidence should be believed …. The 
judge must therefore weigh the evidence, in the sense of assessing whether 
it is reasonably capable of supporting the inferences that the Crown asks the 
jury to draw. This weighing, however, is limited. The judge does not ask 
whether she herself would conclude that the accused is guilty. Nor does the 
judge draw factual inferences or assess credibility. The judge asks only 
whether the evidence, if believed, could reasonably support an inference of 
guilt. 

[Emphasis in original.] 

[59] The Court in M.M. expanded upon the role of the extradition judge as follows: 

[70] In general, courts of appeal have interpreted Ferras as requiring a 
restrained view of the role of the extradition judge in assessing the reliability 
of evidence. That is the correct approach. 

[71] … Ferras “does not envision weighing competing inferences that may 
arise from the evidence”, other than in the limited sense noted in Arcuri of 
considering that the inferences sought to be drawn from circumstantial 
evidence are reasonable: Anderson, at para. 28. Ferras does not 
contemplate that the extradition judge will decide whether a witness is 
credible or his or her evidence is reliable beyond determining that the 
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evidence is not “so defective” or “so unreliable” that it should not be given any 
weight: Anderson, at para. 30. Ferras does not call upon the extradition judge 
to evaluate the relative strength of the case put forward by the requesting 
state. There is no power to deny extradition simply because the case appears 
to the extradition judge to be weak or unlikely to succeed at trial. Ferras 
requires the extradition judge, however, to remove evidence from 
consideration that appears to the judge to be “so defective” or “so unreliable” 
that it should be disregarded. This may be the result of problems inherent in 
the evidence itself, problems that undermine the credibility or reliability of the 
source of the evidence, or a combination of those two factors. 

[60] Circumstantial evidence will not justify committal for extradition where it only 

gives rise to a speculative and not a reasonable inference of guilt: United States v. 

Viscomi, 2015 ONCA 484 at paras. 21–22, 33–36. 

[61] The B.C. Court of Appeal in United States of America v. Hislop, 2009 BCCA 

94 at para. 31 rejected the argument that an extradition judge may choose from 

competing inferences available from circumstantial evidence. The fact that the 

evidence in the ROC could also support an inference consistent with innocence is 

insufficient to justify setting aside the committal. The test is whether a reasonably 

instructed jury could convict Mr. Heatherington, not whether it would convict him. 

The choice between competing inferences is ultimately a decision for the fact finder 

at trial, not for the extradition judge. 

[62] However, where there is no reasonable basis to find that the person sought 

was aware of the fraudulent nature of a scheme or of his conduct -- in other words, 

where the purported basis for the accused’s knowledge lacks an evidentiary 

foundation or is founded upon speculation -- committal will not be justified: U.S.A. v. 

Robertson, 2012 BCSC 1800 at paras. 36, 49–54. 

c) Elements of Fraud 

[63] Section 380(2) of the Criminal Code sets out the corresponding offence of 

fraud affecting the public market as follows: 

(2) Every one who, by deceit, falsehood or other fraudulent means, whether 
or not it is a false pretence within the meaning of this Act, with intent to 
defraud, affects the public market price of stocks, shares, merchandise or 
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anything that is offered for sale to the public is guilty of an indictable offence 
and liable to imprisonment for a term not exceeding fourteen years. 

[64] I would adopt the explanation of the actus reus and the mens rea for fraud set 

out by Mr. Justice Goepel (as he then was) in USA v. Shull, 2009 BCSC 238 at 

paras. 52–56: 

[52] The actus reus of fraud has two elements: a dishonest act and a 
resulting deprivation. The former is established by proof of deceit, falsehood 
or other fraudulent means, in other words, proof of dishonesty, while the latter 
is established by proof of detriment, prejudice or a risk of prejudice to the 
economic interests of the victim caused by the dishonest act: R. v Olan, 
[1978] 2 S.C.R 1175 at 1179-83, R. v. Théroux, [1993] 2 S.C.R. 5 at 15-17, 
R. v. Zlatic, [1993] 2 S.C.R. 29 at 43-44, R. v. Campbell, [1986] 2 S.C.R 376 
at 386.  

[53] It is essential that there be actual economic loss as the outcome of 
the fraud to establish a dishonest deprivation. The element is satisfied based 
on proof of detriment, prejudice or risk of prejudice to the economic interests 
of the victim: Olan at 150-151; and United States of America v. Schrang 
(1997), 114 C.C.C. (3d) 553 (B.C.C.A.), application for leave to appeal 
dismissed, [1997] S.C.C.A. No. 224. 

[54] The mens rea elements of the offence of fraud are: the intentional use 
of deceit, falsehood or other fraudulent means; and knowledge that a 
person’s property, money, valuable security or any service could be deprived, 
or that a person’s economic interests could be prejudiced: Olan, Campbell, 
and Théroux at 20-21. 

[55] In Théroux, McLachlin J., as she then was, discussed the mens rea 
requirement at 18-19 as follows: 

The test is not whether the reasonable person would have foreseen 
the consequences of the prohibited act, but whether the accused 
subjectively appreciated those consequences at least as a 
possibility… 

… [T]he Crown need not, in every case, show precisely what thought 
was in the accused’s mind at the time of the criminal act. In certain 
cases, subjective awareness of the consequences can be inferred 
from the act itself, barring some explanation casting doubt on such 
inference. The fact that such an inference is made does not detract 
from the subjectivity of the test. 

…The mens rea would then consist in the subjective awareness that 
one was undertaking a prohibited act (the deceit, falsehood or other 
dishonest act) which could cause deprivation in the sense of depriving 
another of property or putting that property at risk. If this is shown, the 
crime is complete.  
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[56] In Zlatic, McLachlin J., as she then was, framed the mens rea 
requirement of fraud thus at 49: 

…The accused must knowingly, i.e., subjectively, undertake the 
conduct which constitutes the dishonest act, and must subjectively 
appreciate that the consequences of such conduct could be 
deprivation, in the sense of causing another to lose his or her 
pecuniary interest in certain property or in placing that interest at risk. 

[Emphasis in original.] 

[65] In R. v. Riesberry, 2015 SCC 65, the Court summarized the mens rea 

requirement for fraud as follows at para. 30: 

[30] The mental element of fraud consists of two states of mind: 

1. subjective knowledge of the prohibited act; and 

2. subjective knowledge that the prohibited act could have as a 
consequence the deprivation of another (which deprivation may 
consist in knowledge that the victim’s pecuniary interests are put at 
risk). 

[66] The subjective mens rea for fraud applies to the element of deprivation. In 

other words, “the accused had subjective knowledge or appreciation that a 

consequence of the prohibited act could be a deprivation of another, in the sense of 

causing another person to lose his or her pecuniary interest in certain property or 

economic expectations, or in placing that interest at risk”: R. v. Fast, 2018 ONSC 

2821 at para. 53. 

[67] Where fraudulent conduct is carried out through a company, inferences of the 

accused’s knowledge of the prohibited act may be available where the accused had 

a significant level of involvement in the business and an elevated position within the 

organization: United States of America v. Wilson, 2013 BCSC 2423 at paras. 36–37; 

aff’d 2016 BCCA 326. As counsel for Mr. Heatherington correctly points out, 

Mr. Heatherington was not an officer or a director of ACMH or Hunter World, and no 

such inference can be drawn here. 
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Positions of the Parties 

[68] The Requesting State’s case has been set out above. It argues there is a 

prima facie case that Mr. Heatherington’s conduct as summarized in the ROC meets 

the elements of the Canadian offence of fraud affecting the public market contrary to 

s. 380(2) of the Code. 

[69] The Requesting State submits that the actus reus is made out by the 

evidence in the ROC showing that Mr. Heatherington manipulated the price of penny 

stocks by engaging in excessive and unnecessary cross-trading between the 

Absolute Funds. It says that his conduct caused a deprivation to investors of the 

Absolute Funds. 

[70] The Requesting State further submits that the necessary mens rea can be 

inferred from the nature of Mr. Heatherington’s actions, which it says had no 

legitimate business purpose. It also argues that a subjective knowledge of the 

prohibited act may be inferred from the surrounding circumstances including 

Mr. Heatherington’s instant messages to Mr. Ahn, and the nature of the trades 

Mr. Heatherington conducted. 

[71] Counsel for Mr. Heatherington submits that he played only a minor role as a 

stock trader in a complex scheme directed by others. While Mr. Heatherington 

helped execute many of the suspicious trades in issue, it was Mr. Homm and 

Mr. Ficeto that put in place many of the elements to execute the stock trading 

scheme. 

[72] These steps included identifying the penny stock companies to take public, 

persuading the executives of these companies to issue shares, negotiating lock-up 

agreements with the principals of the penny stock companies to prevent executives 

from trading for select periods of time, selecting the companies to invest in, creating 

prospectuses and reports to be distributed to clients of the various funds, and 

interacting with clients (mostly institutional investors). Mr. Heatherington says that 

there was no evidence he was involved in any of these steps. 
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[73] Mr. Heatherington also submits that the Requesting State is asking the Court 

to fill in evidentiary gaps by speculating that Mr. Heatherington had the requisite 

knowledge or intent to commit fraud. It submits that the Requesting State has failed 

to establish that the following necessary inferences are reasonable on the evidence 

before this Court: that Mr. Heatherington knew the penny stock companies were 

worthless; that he facilitated trades knowing that the stocks were worthless; that he 

knew the investors did not direct the Absolute Funds to trade in micro-cap 

companies; and that he knew the Absolute Funds’ investors would be deprived or 

were at risk of being deprived. In fact, Mr. Heatherington argues the evidence in the 

ROC counter-indicates the drawing of such inferences. 

Analysis 

a) The Actus Reus or Physical Element 

[74] I have no difficulty in finding that there is sufficient evidence in the ROC such 

that a reasonable jury, properly instructed, could conclude that the actus reus is 

made out for the offence of engaging in fraudulent trading which affected the public 

market. 

[75] Mr. Heatherington executed most of the suspicious cross-trades in issue 

through Mr. Ahn. The evidence could reasonably support an inference that those 

trades had the effect of creating the false impression of trading activity and inflated 

the price of the penny stock companies beyond their justifiable market values. 

[76] As well, there is sufficient evidence which could establish that 

Mr. Heatherington’s alleged conduct caused a deprivation to investors in the 

Absolute Funds. I am therefore satisfied on the actus reus that there is sufficient 

evidence of a dishonest act or acts through Mr. Heatherington’s execution of the 

cross-trades which resulted in a deprivation to the economic interests of others. 
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b) The Mens Rea or Mental Element 

[77] The main issue on this appeal is whether the evidence in the ROC would 

justify committal for trial in Canada on the mental element for the offence of fraud on 

the public market. 

[78] As Mr. Heatherington points out, it appears that he largely acted on 

Mr. Homm’s directions, and that there is no allegation that he had control or 

discretion over the Absolute Funds. Mr. Heatherington was neither the initiator of the 

scheme, the brains behind its operation, nor the money-man. He was not an officer 

or director of Hunter World or ACMH, and this was not a case where his level of 

involvement in the business activity necessarily gave rise to an inference of 

subjective intent to defraud: Wilson at para. 36; Robertson at para. 51. He was not in 

a fiduciary position such as that held by an investment adviser. He did not have an 

ownership stake in Hunter World. Rather, Mr. Heatherington was at all times a trader 

for ACMH who received instructions from Mr. Homm and executed trades through 

Mr. Ahn.  

[79] However, at the risk of repeating, the fact that the evidence in the ROC could 

support an inference consistent with innocence is insufficient to justify setting aside 

the committal. The test is whether a reasonably instructed jury could convict 

Mr. Heatherington, not whether it would convict him. The choice between competing 

inferences is ultimately a decision for the fact finder at trial, not for the extradition 

judge: Hislop at para. 31. The fact that evidence — either contained in the ROC or 

adduced by the person sought — can support inferences consistent with the 

innocence of the person sought is not relevant to the test for committal: M.M. at 

para. 83. 

[80] Mr. Heatherington relies on the decision in Robertson in support of his 

position that he had a limited role in the alleged stock trading scheme, and that a 

reasonable inference as to guilty knowledge cannot be drawn here. Robertson was a 

case involving an employee of a company allegedly involved in a fraudulent lottery 
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scam. His role was limited to that of a sales person and, for an unspecified time, the 

manager of a North Vancouver location. In that case, the Court dismissed an 

application for committal on a charge of attempted fraud though the evidence was 

found sufficient to justify a committal for the offence of unlawful telemarketing. 

[81] In comparison to Robertson, I regard the Requesting State’s evidence as 

more compelling on the facts here. The Requesting State’s case could be construed 

as closer, though not identical, to the situation in R. v. McNaughton (1976), 43 

C.C.C. (2d) 293 (Que. C.A.) where the trading of shares using a “box” attracted 

liability. 

[82] In this case, there are several aspects of the predicate facts in the ROC which 

may provide the basis for inculpatory inferences as to the mens rea. For instance: 

 While Mr. Heatherington was undoubtedly the recipient of trade orders from 

Mr. Homm, Mr. Parsi is expected to testify that Mr. Heatherington had some 

discretion in executing trades based on general instructions from Mr. Homm. 

For instance, Mr. Heatherington advised Mr. Ahn to engage in trades in order 

to ensure that certain of the penny stocks closed at specific prices. Mr. Ahn 

then made trades between the Absolute Funds as necessary to achieve these 

prices, at times with Mr. Heatherington assisting by making purchases on 

behalf of the funds through other brokers. Moreover, many of the suspect 

trades were used to mark the close of the market for those securities at the 

end of the month; 

 The nature of the cross-trading scheme provided a basis to reasonably 

suggest it was designed to circumvent the free and fair operation of the stock 

market. Mr. Heatherington pre-arranged and ordered large cross-trades 

among the penny stocks companies almost exclusively held by Absolute 

Funds. The trades were negotiated “around” the market, meaning that shares 

in the penny stock companies were traded above or below the market price. 

The lack of liquidity in the penny stocks meant trading had a disproportionate 
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effect on the share price of the stocks and resulted in their prices being 

artificially inflated. The underlying economic activity of the unprofitable penny 

stock companies, all of whom repeatedly posted substantial losses during the 

period in question, did not justify their inflated share prices; 

 Mr. Heatherington used “manipulative devices” that have been recognized by 

the SEC, FINRA and U.S. courts as forms of artificial market manipulation. 

These included the use of “wash sales” and “marking the close,” both of 

which caused the reported prices and volumes of the penny stocks to be 

artificially set. The effect on the market for the penny stock companies was 

substantial in that the cross-trades gave the appearance of an active market 

when in fact the trades executed by Mr. Heatherington dominated the 

reported trading volume and the price of the securities; 

 Mr. Heatherington admitted to Mr. Parsi that Mr. Parsi’s allegations in his 

“whistle-blower” email (that Mr. Homm and Mr. Ewing were engaging in “self-

dealing and NAV manipulation”) were 100% correct. Although 

Mr. Heatherington was not named in the email, he was involved in executing 

many of the transactions described in the email and had principal 

responsibility for the trades at Hunter World for the Absolute Funds’ accounts; 

 Mr. Heatherington executed self-serving trades in which Absolute Funds 

purchased penny stock shares from CIC Global at inflated prices. CIC Global 

was a company that Mr. Heatherington effectively controlled. This personal 

trading by Mr. Heatherington was a violation of ACMH’s conflict of interest 

policy, called the ACHM “Code of Conduct.” Funds from CIC Global were 

later used to purchase a house in Victoria for Mr. Heatherington for a total of 

CAN$7,900,000. Mr. Heatherington told Mr. Ahn that he wanted “as few 

people as possible knowing about CIC.” Mr. Heatherington did not disclose 

the existence of CIC Global to the compliance department of ACMH, also in 

violation of the Code of Conduct; and 
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 Mr. Heatherington allegedly concealed his communications with Mr. Ahn by 

using Windows Instant Messenger. This was a violation of FINRA rules which 

required such communications to be preserved for possible regulatory review. 

That said, Mr. Heatherington did instruct Mr. Ahn to get a Bloomberg IM 

system at Hunter World (though Mr. Ficeto indicated he did not want Mr. Ahn 

to use the Bloomberg IM system because he did not want to have a record of 

the communications). Mr. Heatherington also directed that Mr. Ahn should 

omit reports of certain penny stock trades in the trading reports related to 

Absolute Funds that were provided to an ACMH fund manager. 

[83] In my view, the evidence in the ROC could reasonably support inferences 

beyond Mr. Heatherington merely acting on the orders of others without any 

knowledge of the impropriety of the cross-trading scheme in penny stocks held by 

the Absolute Funds. A properly instructed jury could reasonably find that these 

behaviours by Mr. Heatherington constituted the tradecraft of a fraudster knowingly 

involved with Mr. Homm and Mr. Ficeto in stock market manipulation to the 

detriment of the economic interests of other investors in the Absolute Funds, all to 

benefit himself and his alleged co-conspirators.  

[84] In other words, the allegations set out in the ROC, if unanswered, collectively 

provide a compelling basis for inferring that Mr. Heatherington subjectively knew he 

was aiding in the creation of a false impression of retail demand for certain stocks 

and had actual subjective knowledge that the economic interest of other investors 

could be consequently put at risk. 

[85] I have considered the limitations inherent in the Requesting State’s evidence 

that counsel for Mr. Heatherington has pointed to including the alleged unreliability of 

certain evidence, the role Mr. Heatherington is alleged to have played, and the 

nature and potential limits of the expert opinions. However, even after conducting a 

limited weighing of the evidence, I find that the evidence that is supportive of 
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committal is not unreliable or speculative, and does not amount to mere bare 

assertions.  

Conclusion 

[86] The whole of the evidence in the ROC is supportive of a case for committal 

and a reasonable inference of guilt on each of the requisite elements of the offence 

of fraud on the public market. 

[87] Under s. 29(1)(a) of the Extradition Act, Mr. Heatherington is committed into 

custody to await surrender to the Requesting State, subject to the further procedures 

for which the Act provides. 

[88] Pursuant to s. 38(2) of the Extradition Act, I have to inform you, 

Mr. Heatherington, that you will not be surrendered until after the expiry of 30 days. I 

also have to inform you that you have a right to appeal this committal order and to 

apply for judicial interim release. 

[89] Pursuant to s. 38(1) of the Extradition Act, I direct that the following 

documents be transmitted to the Minister of Justice: 

a) a copy of the committal order; 

b) a transcript of the evidence adduced at this hearing that has not already been 
transmitted to the Minister; 

c) copies of all exhibits introduced at this hearing; and 

d) a copy of these reasons and my earlier written ruling with respect to 
disclosure. 

[90] I do not intend to make a report to the Minister pursuant to s. 38(1)(c) of the 

Extradition Act. 

[91] I wish to thank counsel for their well-prepared submissions. 

 

“Brundrett J.” 
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