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EDMOND J. 
 

Background 
 
[1] The applicant seeks an order pursuant to s. 178(1)(e) of the Bankruptcy and 

Insolvency Act, R.S.C., 1985, c. B-3 (“BIA”), that a judgment granted by this court 

on March 31, 2017 against the respondent is not discharged on the basis that the 

judgment is a debt or liability resulting from obtaining property or services by false 

pretences or fraudulent misrepresentation. 
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[2] In essence, the applicant submits that he was induced to make numerous loans 

to the respondent based on statements that were made by her that are alleged to be 

false or fraudulent. 

[3] For the reasons that follow, the application is dismissed. 

 

Facts 

[4] On April 24, 2015, the applicant commenced a debt action against the 

respondent in Queen’s Bench File No. CI 15-01-95191 (the “Debt Action”).  The 

applicant sought repayment of $156,979.04 plus interest and costs alleging that he 

advanced a series of loans to the respondent between December 2012 and March 24, 

2015.  Demands for payment were made and the respondent failed to repay the loans. 

[5] The claim in the Debt Action was framed as a simple breach of contract.  No 

allegations of fraud or false pretences were made in the pleadings. 

[6] The applicant filed a motion seeking summary judgment and the motion was 

heard on March 31, 2017.  The evidence filed in connection with the motion included 

the following: 

a) Affidavit of Kartik Sharma, sworn July 27, 2015; 

b) Affidavit of Davinder Gill, affirmed October 21, 2015; 

c) Affidavit of Harminder Sandhu, affirmed October 21, 2015; 

d) Affidavit of Kartik Sharma, sworn November 4, 2015; 

e) Affidavit of Harminder Sandhu, affirmed February 8, 2016; 

f) Affidavit of Kartik Sharma, sworn February 26, 2016; 
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g) Transcript of the cross-examination of Davinder Gill, dated April 5, 2016; 

and 

h) Transcript of the cross-examination of Harminder Sandhu, dated April 5, 

2016. 

[7] After reviewing all of the evidence and hearing submissions from the parties, 

summary judgment was granted and oral reasons for decision were delivered on March 

31, 2017.  The court was satisfied that the applicant lent money to the respondent over 

a period of time, the money was received by the respondent, there were demands for 

payment and the monies were not repaid by the respondent.  The defences advanced 

by the respondent were reviewed and not accepted as raising genuine issues for trial. 

[8] Since there were no allegations of fraud or false pretences in the Debt Action, 

the reasons for decision contain no finding relating to the reasons the loans were made 

or the reasons allegedly given by the respondent as to why she required the loans. 

[9] The issues for determination at the summary judgment hearing included: 

 I. Were loans made by the applicant to the respondent? 

 II. Were the funds advanced by the applicant to the respondent? 

 III. Did the respondent breach the terms of the loan agreements? 

 IV. Did the respondent make any payments to the applicant? 

 V. What was the amount that is justly due and owing by the respondent to 

the applicant? 
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[10] These issues were reviewed and judgment was granted to the applicant for the 

full amount of the claim plus interest and costs.  Judgment was signed on April 25, 

2017, in the sum of $156,979.04 plus interest and costs as detailed in the judgment. 

[11] The respondent made an assignment in bankruptcy on May 10, 2017. 

[12] Leave to proceed with this application was sought from the Registrar in 

Bankruptcy and on February 26, 2019, the Registrar granted leave to proceed with this 

notice of application.  The notice of application was filed on March 1, 2019. 

[13] The applicant made a claim in bankruptcy and the parties agreed the applicant 

recovered $26,498.06 through the bankruptcy proceedings. 

 

Positions of the Parties 

[14] The applicant submits that the affidavits filed in support of the motion for 

summary judgment provide evidence that the respondent made representations that 

were false and accordingly that the loans were made by the applicant to the respondent 

on the basis of false pretences or fraudulent misrepresentations.  The applicant submits 

that s. 178(1)(e) of the BIA applies and an order for discharge should not release the 

judgment debt. 

[15] The applicant submits that the bankruptcy system is intended to benefit honest, 

but unfortunate debtors and the intent of s. 178(1)(e) of the BIA reflects society’s 

interest in ensuring that dishonest bankrupts cannot use the bankruptcy system to 

escape the consequences of their wrongful acts (see Ste. Rose & District Cattle 
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Feeders Co-op v. Geisel, 2010 MBCA 52, 255 Man.R. (2d) 45 (QL), and Cruise 

Connections Canada v. Szeto, 2015 BCCA 363, 388 D.L.R. (4th) 648 (QL)). 

[16] The respondent submits that when characterizing a judgment for the purposes of 

s. 178 of the BIA, a court may look at the pleadings and the circumstances that give 

rise to the judgment and a court should be loath to characterize the judgment based on 

allegations not made and on facts not pleaded (see H.Y. Louie Co. v. Bowick, 2015 

BCCA 256, 386 D.L.R. (4th) 117 (QL)). 

[17] The respondent also relies upon the decision in Lawyers’ Professional 

Indemnity Co. v. Rodriguez, 2018 ONCA 171, 139 O.R. (3d) 641 (QL).  In that case, 

the debt the respondent was relying on during the s. 178(1)(d) application was the 

judgment debt secured by default judgment.  The Ontario Court of Appeal confirmed 

that a judge is not confined just to the cause of action pleaded in the action that 

produced the judgment debt.  The judge can examine the material filed that led to 

obtaining the judgment debt, including the facts pleaded in support of the action, any 

evidence that was presented at the time to secure the judgment debt and any reasons 

that might have been given. 

[18] The respondent submits that the claim was advanced on the basis of a simple 

debt or breach of contract and no finding was made regarding false pretences or 

fraudulent misrepresentations.  To determine whether s. 178(1)(e) of the BIA applies, 

the court must characterize the judgment and in this case, the respondent submits that 

cause of action estoppel applies to prevent a subsequent law suit relating to the same 
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loss being advanced on a different cause of action, or in this case based on fraudulent 

misrepresentations or false pretences. 

[19] In the alternative, the respondent submits that the evidence does not establish a 

claim for fraudulent misrepresentation or false pretences.  There were numerous 

reasons given as to why the respondent required the loans.  In her affidavit, the 

respondent denied the evidence given by the applicant and was not cross-examined 

regarding the reasons for the loans or how she used the funds that were received. 

[20] Further, the respondent submits that the applicant’s evidence as to why he 

loaned the money is not credible and there is no basis upon which to say he relied upon 

representations made by the respondent.  The respondent submits that it would be 

unjust to make a finding of false pretences and fraudulent misrepresentation when the 

evidentiary record relied upon is based on a breach of contract claim. 

[21] When asked, the respondent’s counsel acknowledged that if there was evidence 

to establish that the claim fell within s. 178(1)(e) of the BIA, the court may have 

discretion to direct a trial of an issue to determine the question (see Kushnir v. 

Voshall, [1989] A.R. 146 (Alta. QB)). 

 

Analysis and Decision 

[22] There is no dispute that the BIA is intended to benefit honest, but unfortunate 

debtors.  The purposive approach to interpreting s. 178(1)(e) is to ensure that 

dishonest debtors do not benefit from their dishonesty, regardless of motive (see Ste. 

Rose & District Cattle Feeders Co-op at paras. 115 and 116). 
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[23] As stated in Cruise Connections Canada at para. 15: 

An order pursuant to s. 178(1)(e) is therefore a moral sanction against the 
bankrupt for obtaining property through deceitful means. It ensures that a 
deceitful wrongdoer will not be able to use the court system and the state's 
bankruptcy provisions as a mechanism for avoiding the consequence of his or 
her actions. 
 
 

[24] The Manitoba Court of Appeal in the Ste. Rose & District Cattle Feeders Co-

op case, dealt with the definition of fraud and false pretences.  The Court of Appeal 

stated at paras. 91 and 92: 

91 … See the classic explanation of fraud by Lord Herschell in Derry and 
others v. Peek [1886-90] All E.R. 1 (H.L.) (at p. 22): 
 

.... First, in order to sustain an action of deceit, there must be proof of 

fraud, and nothing short of that will suffice. Secondly, fraud is proved 
when it is shown that a false representation has been made (i) 

knowingly, or (ii) without belief in its truth, or (iii) recklessly, careless 
whether it be true or false. Although I have treated the second and third 

as distinct cases, I think the third is but an instance of the second, for 

one who makes a statement under such circumstances can have no real 
belief in the truth of what he states. To prevent a false statement being 

fraudulent, there must, I think, always be an honest belief in its truth. 
And this probably covers the whole ground, for one who knowingly 

alleges that which is false has obviously no such belief. Thirdly, if fraud 
be proved, the motive of the person guilty of it is immaterial. It matters 

not that there was no intention to cheat or injure the person to whom 

the statement was made. 
 

92 I agree with Trafford J. who found in Woolf that the interpretation of 
"fraud" set out in Derry is the interpretation to be placed upon "fraudulent" as it 
is used in subs. (e). 
 
 

[25] And further, at paras. 98 and 99, the Court of Appeal cited with approval the 

Ontario Court of Appeal decision of Buland Empire Development Inc. v. Quinto 

Shoes Imports Ltd. (1999), 11 C.B.R. (4th) 190, explaining that the two concepts of 

false pretences or fraudulent misrepresentation are similar, but not identical as follows: 
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. . . 
 

The New Oxford Dictionary of English (1998) defines the verb "misrepresent" as 
"give a false or misleading account of the nature of." The noun "pretence" is 
defined as "an attempt to make something that is not the case appear to be 
true." It is clear from these definitions that the core content of the phrases "false 
pretences" and "fraudulent misrepresentation" is deceitful statements. 
 
 

[26] There is no dispute that the onus is upon the applicant to prove the evidence 

establishes that the loans were made on the basis of the respondent’s fraudulent 

misrepresentations or as a result of false pretences of the respondent.  It is important 

to emphasize that the courts have recognized that the evidence tendered to prove fraud 

or dishonesty must be “clear and cogent” (see Conversions by Vantasy Ltd. v. 

General Motors of Canada Ltd., 2002 MBQB 230, 167 Man.R. (2d) 47, at para. 35) 

and should be given “special scrutiny” by the trier of fact (see Chan v. Marcelino, 

2008 MBQB 27, 224 Man.R. (2d) 134, and Dyck v. Manitoba Public Insurance 

Corp., 2000 MBQB 70, [2000] M.J. No. 257, at paras. 34 – 39). 

[27] The leading authorities on the process to be followed on s. 178 applications are 

the H.Y. Louie Co. and Lawyers’ Professional Indemnity Co. decisions of the 

British Columbia Court of Appeal and Ontario Court of Appeal respectively. 

[28] In H.Y. Louie Co. the respondent sued for breach of contract alleging that 

goods and services that had been invoiced were not provided.  The appellant was 

examined for discovery.  Ultimately, the appellant consented to two judgments and 

following execution on the judgments, the appellant declared bankruptcy.  The 

respondent claimed on the judgments in the bankruptcy and sought a declaration from 

the court that the judgments resulted from obtaining property or services by false 

20
19

 M
B

Q
B

 1
60

 (
C

an
LI

I)



 
Page: 9 

 
 

 

pretences pursuant to s. 178(1)(e) of the BIA and therefore was not released on the 

appellant’s discharge from bankruptcy.  The appellant denied dishonest conduct and 

based on affidavit evidence and portions of the appellant’s examination for discovery, 

the chambers judge granted the application and made the requested declaration.  The 

majority of the Court of Appeal allowed the appeal and set aside the declaration.  While 

the court was dealing with a claim in which the appellant had consented to judgment 

and the present case is one in which judgment was granted on a motion for summary 

judgment, the principles articulated by the court apply in this case. 

[29] The majority of the court stated at paras. 76, 77, 84 and 85: 

76 The appellant was faced with a claim for breach of contract. He 
consented to judgments on that claim. The respondent pursued collection on the 
judgments. The appellant legally was entitled to file for bankruptcy and he did 
so. He also legally was entitled to seek discharge from bankruptcy and, if 
discharged, to have the contractual consent judgments released. His rights are 
being supplanted by the respondent which seeks to saddle the appellant with 
judgments to which he did not consent. 
 
77 In my view, the respondent is attempting to do indirectly what it could 
not do directly. It no longer has the right to sue and obtain a judgment against 
the appellant for obtaining property by false pretences (essentially fraud) 
because that cause of action would not be sustainable. Using an application to 
characterize the existing consent judgments, the respondent seeks to obtain a 
judgment for obtaining property by false pretences which will survive the 
appellant's discharge from bankruptcy. 

 
. . . . . 

 
84 In the present case, the appellant consented to judgments for breach of 
contract. Nothing else was alleged against him. Nothing in his consent 
"constitute[d] an admission of anything mentioned in s. 178(1)(d)". There was 
no evidence before the court of contextual facts of conduct apart from breach of 
contract. 
 
85 In a number of cases, the Alberta courts have confirmed that the 
"contextual facts" can be examined to determine whether a claim falls within s. 
178 regardless of a plea of fraud, but often the record to do so has been found 
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to be insufficient (for example, R. v. Bourassa, 2002 ABCA 205 at paras. 9-12; Re 
Gill, 2012 ABQB 139). 
 
 

[30] The majority of the court concluded at paras. 87 and 88: 

87 In my view, it is clear that when characterizing a judgment for the 
purposes of s. 178 of the BIA, a court may look to the pleadings and the 
circumstances that gave rise to the judgment. Where pleadings allege a specific 
cause of action to which a defendant consents to judgment, a court should be 
loath to characterize the judgment based on allegations not made and on facts 
not pleaded. This is particularly so when no evidence to the contrary is presented 
to the court and doubly so when, as in the present case, evidence to the 
contrary would not have been admissible on the pleadings before the court. 
 
88 When a creditor takes judgment, the cause of action arising from its 
claims is merged in the judgment. To determine whether s. 178 of the BIA 
applies, the court characterizes the judgment. It does so based on the pleadings 
and proceedings that resulted in the judgment. When they include a claim that 
property was obtained by false pretences, the judgment may be characterized as 
within s. 178. Where, as in the present case, such a claim was not advanced and 
is not otherwise supported by the prior proceedings, the judgment is not within 
s. 178. 
 
 

[31] In Lawyers’ Professional Indemnity Co., the Ontario Court of Appeal 

considered whether an application judge’s order that declared that a default judgment 

against the appellant was a debt within the meaning of s. 178(1)(d) of the BIA should 

be upheld.  In Lawyers’ Professional Indemnity Co., the default judgment that 

established the appellant’s debt was based on the appellant’s failure to comply with his 

payment obligations under a mortgage.  The pleadings did not allege or disclose that 

the appellant had misappropriated funds in a fiduciary capacity. 

[32] In making its application pursuant to s. 178(1)(d) of the BIA, the respondent 

filed additional and new evidence showing that the appellant had misappropriated trust 
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funds that were paid to the appellant by mistake.  The application judge relied upon the 

new evidence to make the s. 178(1)(d) declaration. 

[33] The Ontario Court of appeal stated at paras. 5, 6, 46, 47 and 49 as follows: 

5 While I provide detailed reasons below, our decision can be explained in 
simple terms. The debt or liability the respondent was relying on during the s. 
178(1)(d) application was the judgment debt secured by the default judgment. It 
was therefore the nature of that debt that the application judge should have 
determined on the application, not whether, in addition to the wrong that led to 
that judgment debt, the appellant had engaged in other conduct that would 
qualify under s. 178(1)(d). Properly read, the case law supports this restricted 
approach. 
 
6 To be clear, in characterizing a judgment debt under s. 178(1)(d), a 
judge is not confined just to the cause of action pleaded in the action that 
produced the judgment debt. The issue under s. 178(1)(d) relates to the 
substance of the judgment debt. The judge can therefore look at the material 
filed that led to the obtaining of the judgment debt, including the facts pleaded 
in support of the action that led to the judgment debt, any evidence that was 
presented at the time to secure that judgment debt, and any reasons that might 
have been given. A judge cannot, however, consider extraneous evidence not 
grounded in the process that produced the judgment debt. Among other 
reasons, it could extend the reach of the section to statute-barred claims, and 
violate cause of action estoppel rules. 
 

. . . . . 
 

46 In my view, the decisions of the British Columbia Court of Appeal in H.Y. 
Louie and in Cruise Connections, along with others, clearly establish that 
extraneous evidence is not admissible on an application to declare that a 
judgment debt falls within s. 178 of the BIA. The approach taken in British 
Columbia should be mirrored in this province, both in the interests of comity and 
for the sake of consistency, especially since the BIA is a federal statute. 
 
47 As I have mentioned, this approach is a principled one, given that it is the 
judgment debt that has to be characterized. There are also sound policy reasons 
for preventing s. 178(1)(d) applicants from seeking to change the foundation for 
a judgment debt they are seeking to enforce in the bankruptcy. First, it may well 
be that the claim based on the new foundation for the judgment debt would be 
statute-barred if advanced on its own. Limitations exist for sound policy reasons. 
A respondent in a s. 178(1)(d) application should not have to respond to time-
barred claims. Moreover, when a lawsuit has been successfully prosecuted based 
on one cause of action, cause of action estoppel applies to prevent a subsequent 
lawsuit relating to the same loss being advanced on a different cause of action: 

20
19

 M
B

Q
B

 1
60

 (
C

an
LI

I)



 
Page: 12 

 
 

 

Doering v. Grandview (Town), [1976] 2 S.C.R. 621. Permitting a different cause 
of action, not raised during the proceedings leading to the judgment debt, to be 
proved in a s. 178(1)(d) application arguably violates this rule. 
 

. . . 
 

49 While this result may seem unfair to the respondents, given the admitted 
conduct of the appellant, the respondents had the right to frame their claim as 
they chose. In particular, the respondents knew all about the improper actions of 
the appellant when they commenced their action in 2005 on the mortgage. They 
could have sued the appellant based on his mistaken receipt of the funds, and 
his subsequent disposal of those funds. That is a claim that likely would have 
been declared to be within the purview of s. 178(1)(d). However, that is not 
what the respondents chose to do. They cannot now attempt to recast their 
claim in order to bring it under the exception in s. 178(1)(d). I also note in 
passing that the respondents had other remedies available to them when they 
became aware of bankruptcy. The respondents could have sought to have the 
discharge of the bankrupt annulled under s. 180 or they could have claimed 
against the appellant, under s. 178(1)(f), for the dividend that the respondents 
would have received in the bankruptcy. 
 
 

[34] The principles applicable to the present application can be summarized as 

follows: 

a) Pursuant to s. 178(2) of the BIA, an order of discharge releases the bankrupt 

from all claims provable in bankruptcy; 

b) Section 178(1) establishes exceptions to the general rule and the onus is 

upon the applicant to establish that one of the exceptions applies.  In this 

case, the applicant relies upon s. 178(1)(e) and submits that the evidence 

filed on the summary judgment motion establishes that the loans made by 

the applicant to the respondent were obtained by false pretences or 

fraudulent misrepresentation; 

c) When characterizing a judgment for the purposes of s. 178, a court may look 

at the pleadings and the circumstances that gave rise to the judgment 
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including facts pleaded in support of the action that led to the judgment debt, 

any evidence that was presented at the time to obtain judgment and any 

reasons given for judgment.  (See H.Y. Louie Co. at para. 87 and Lawyers’ 

Professional Indemnity Co. at para. 6); 

d) Once a creditor obtains judgment, the cause of action arising from its claims 

is merged in the judgment.  The court characterizes the judgment based on 

the pleadings and proceedings that resulted in the judgment.  When they 

include a claim that property was obtained by false pretences or by 

fraudulent misrepresentation, the judgment may be characterized as within s. 

178.  (See H.Y. Louie Co. at para. 88); 

e) Extraneous evidence is not admissible on an application to declare that a 

judgment debt falls within s. 178 of the BIA.  The BIA is a federal statute 

and in the interests of comity and for the sake of consistency, the H.Y. Louie 

Co. and Lawyers’ Professional Indemnity Co. decisions should apply 

across Canada.  The approach is a principled one, given that it is the 

judgment debt that has to be characterized.  (See Lawyers’ Professional 

Indemnity Co. at para. 46); 

f) There are sound policy reasons for preventing s. 178 applicants from seeking 

to change the foundation for a judgment debt they are seeking to enforce in 

bankruptcy.  An action not pleaded in the action may be statute barred if 

advanced on its own.  Moreover, when a lawsuit has been successfully 

prosecuted based on one cause of action, in this case breach of contract, 
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cause of action estoppel applies to prevent subsequent lawsuits relating to 

the same loss being advanced on a different cause of action (see Doering v. 

Grandview (Town), [1976] 2 S.C.R. 621, 61 D.L.R. (3d) 455).  Permitting a 

different cause of action, not raised during the proceedings leading to the 

judgment debt, to be proved in a s. 178(1)(e) application arguable violates 

this rule.  (See Lawyers’ Professional Indemnity Co. at para. 47); 

g) An applicant has the right to frame the claim as she/he chooses.  If the 

applicant chooses to frame the claim in breach of contract and judgment is 

granted on the basis of that cause of action, an applicant cannot attempt to 

recast the claim in order to bring it under the exception under s. 178(1)(e).  

(See Lawyers’ Professional Indemnity Co. at para. 49); 

h) If the original cause of action included a claim for fraudulent 

misrepresentation or was based on allegations of false pretences, then the 

motion for summary judgment would have addressed those causes of action 

and if there was insufficient evidence to establish the cause of action based 

on fraudulent misrepresentation or false pretences, a trial would have been 

required.  Put another way, if the evidence filed in support of the motion for 

summary judgment raised genuine issues for trial, the motion would have 

been denied on those causes of action and a trial would have been ordered; 

i) Where a party consents to judgment in a civil fraud case where the defendant 

had notice of the details of the fraud, misappropriation and conversion 

alleged, the court is in a position to grant declaratory relief where the nature 
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and substance of the judgment consented to falls within s. 178(1)(e) of the 

BIA.  (See Water Matrix Inc. v. Carnevale, 2018 ONSC 6436, [2018] O.J. 

No. 5593, at paras. 65 – 69); 

j) Where there are allegations made in the statement of claim and the evidence 

establishes that there was an arguable case as to whether s. 178(1)(e) 

applies, the court may, in limited circumstances, order a trial of an issue.  

(See Kushnir). 

[35] Applying these principles to the present case, the Debt Action did not include any 

allegations of fraudulent misrepresentation or false pretences by the respondent.  The 

statement of claim and amended statement of claim were drafted as simple breach of 

contract claims for debts that were justly due and owing.  My reasons for decision and 

the judgment granted were based on the evidence presented to determine that there 

was no genuine issue for trial.  No findings were made and none were required 

regarding the allegations made by the applicant respecting the reasons why he 

advanced the loans and whether he advanced the loans on the basis of fraudulent 

misrepresentations or false pretences.  While there were allegations contained in the 

affidavit material as to why the applicant advanced the funds, no finding was made that 

the explanations given were made or if made, that the explanations given by the 

respondent were false or whether any such explanations given by the respondent were 

relied upon by the applicant in order to advance the loans. 

[36] Without additional evidence, the court is not in a position to make the necessary 

findings regarding those issues.  In examining the pleadings and the circumstances that 
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gave rise to the judgment, I am reluctant to characterize the judgment based on 

allegations not made and on facts not pleaded.  Applying the principles outlined in H.Y. 

Louie Co. and Lawyers’ Professional Indemnity Co., the judgment can only be 

characterized as one based on breach of contract.  The applicant chose to bring the 

claim on the basis of breach of contract and he cannot now attempt to recast his claim 

in order to bring it under the exception in s. 178(1)(e) of the BIA. 

[37] After reviewing all of the evidence as well as the transcripts of the cross-

examinations that were conducted, I found that the applicant was entitled to summary 

judgment for the full amount of his claim.  There was no air of reality to the primary 

defence alleged which was that the funds paid by the applicant to the respondent were 

not loans but were evidence of the applicant paying the respondent back funds which 

he had previously extorted from her.  No decision was required and none was made 

regarding the reasons why the loans were advanced and whether the loans were made 

based on false pretences or fraudulent misrepresentations of the respondent. 

[38] I am not prepared to draw the necessary inferences the applicant is now seeking 

on the basis of the evidence filed in the Debt Action.  In order to discharge the onus 

that s. 178(1)(e) of the BIA applies to the judgment granted, the applicant must 

establish that: 

(a) The respondent made the alleged representations respecting each of the 

loans; 

(b) The representations were false; 
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(c) The respondent knew the representations were false or was recklessly 

careless whether they were true or false; and 

(d) The applicant relied upon the misrepresentations to advance the loans to 

the respondent. 

[39] Similar to fraudulent misrepresentations, a claim based on false pretences 

requires proof that the respondent made deceitful statements that were relied upon by 

the applicant to advance each of the loans. 

[40] The affidavits filed in support of the motion for summary judgment made 

numerous references to representations that were alleged to have been made by the 

respondent as to the reasons why she required loans which, if they were made, 

arguably were false.  That said, the alleged misrepresentations were denied by the 

respondent and she was not cross-examined on the explanations the applicant stated 

she gave as to why she required the loans.  She was also not cross-examined on what 

she did with the loan funds and while some of the alleged explanations appear 

incredible, there is insufficient evidence to determine whether each of the explanations 

alleged to have been given are false or not. 

[41] Further, while some of the specific reasons cited by the applicant as given by the 

respondent for requiring the loans appear to be false, such as the death of the 

respondent’s father and issues relating to the respondent’s marriage, if those 

statements were made, the applicant, an educated business person, has not proven he 

relied on the alleged false statements to advance the funds or advanced the loans for 
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other reasons, including that he simply wanted to assist the respondent with her 

financial difficulties. 

[42] There are sound policy reasons for preventing the applicant from seeking to 

change the foundation for a judgment debt he is seeking to enforce in bankruptcy.  The 

reasons were articulated in the Lawyers’ Professional Indemnity Co. decision.  

Although there may not be limitation defences that would arise as a result of permitting 

the claim to be advanced on other causes of action, cause of action estoppel would 

apply to prevent a subsequent lawsuit relating to the same loss being advanced on a 

different cause of action. 

[43] The bottom line is that the applicant chose the manner in which to prosecute the 

claim knowing that the respondent was in severe financial difficulty and chose not to 

prosecute the claim based on the causes of action of fraudulent misrepresentation or 

false pretences. 

[44] I am not satisfied that ordering a trial of an issue is appropriate in this case as to 

do so would be inconsistent with the decision in Lawyers’ Professional Indemnity 

Co. that extraneous evidence is not admissible on an application to declare that a 

judgment debt falls within s. 178 of the BIA.  My decision may have been different if 

the applicant had advanced the claim based on the causes of action of fraudulent 

misrepresentation and false pretences in the Debt Action.  Since that is not the case, 

the approach taken in H.Y. Louie Co. and in Lawyers’ Professional Indemnity Co., 

should be followed in Manitoba. 
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[45] Accordingly, the application is dismissed.  Ordinarily costs would be ordered in 

favour of the successful party on the application.  However, since the applicant has a 

judgment debt against the respondent which has remained substantially unpaid, and 

the applicant advanced an arguable case that some or all of the judgment debt should 

not be released by an order of discharge pursuant to s. 178(1)(e) of the BIA, I am 

exercising my discretion to make no order as to costs in the circumstances. 

 
 
 

       J. 
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