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Walsh J.: 

 

I. Preface 

 

[1] This is an appeal from a decision of an adjudicator in the Small Claims Court. The appeal 

was required to be conducted by way of a new hearing before this Court (Small Claims Act, 

Regulation 2012-103, s. 39). I am in complete agreement with the following remarks: 

… if improving access to justice and efficiency of the court processes in the 
province is the primary goal of amending the monetary jurisdiction of the Small 
Claims Court, then additional and potentially more effective gains can be made 
by amending the current appeals process. The Regulation ought to be amended 
to allow appeals in the limited circumstances where there are allegations of 
particular errors on the part of the Small Claims Court adjudicator such as 
jurisdictional errors, errors o[f] law, or a failure to abide by the principles of 
natural justice. An amendment of this nature would reduce the potential 
duplicative proceedings that result in having a case adjudicated both at the Small 
Claims Court and then again at the Court of Queen’s Bench. This proposed 
amendment would also end the procedural unfairness that is currently impacting 
the non-appealing litigant, who not only has to meet a case twice, but runs the 
risk of having to meet the same case but with different evidence and new or 
additional witnesses in a more costly forum. Finally, it will also restore the public 
confidence in the capabilities of the Small Claims Court adjudicators to render 
sound legal decisions. Allowing the current appeals process to remain as is will 
ultimately drive up the cost of litigation for actions that are appealed to the 
Court of Queen’s Bench and lead to further delays in obtaining a determination 
of the issue. The result is a net decrease in accessibility and efficiency in the 
province’s judicial system. 

(Kailey O’Neil, Boarding More People Onto A Sinking Ship? The Appeal Process 
and Increased Monetary Jurisdiction of New Brunswick’s Small Claims Court, 
(2018) 31 Solicitor’s Journal, Issue 1 at p. 18) 

 

[2] The present case is a painful reminder of those inefficiencies of process. This so-called 

appeal consumed a full two days and should never have been brought. And, the Court is 

powerless to award realistic costs. Legislative changes are sorely needed. 
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II. Introduction and Issues 

 

[3] The appellants, Donald and Gisela Burns, purchased a residential property (land, house 

and detached garage) from the respondent Andrea Lynch. The negotiations over the sale 

occurred through the mechanism of a “Dual Agency Agreement”, whereby the respondent 

Allied Realty Ltd. (represented by the President, realtor Arthur Morris) was the listing agent for 

Ms. Lynch and the respondent Jessie McKenna (in the employ of Allied Realty as a realtor) acted 

as agent for Mr. and Mrs. Burns. Ms. McKenna and the Burns’ were close friends at the time.  

 

[4] Offers and counter-offers ensued, leading to a duly executed “Agreement of Purchase 

and Sale” in July 2017.The agreed price was $215,000, including certain chattels. The sale 

closed in September 2017. Several months later, Mr. and Mrs. Burns sued the respondents in 

Small Claims Court. They sought a total of $12,500 under four heads of damages: 

i.) The cost of remediation of an undisclosed well that was connected to the 
municipal water; 
 

ii.) The cost of replacement of a missing fixture, being an automobile hoist; 
 

iii.) The cost of replacement of a refrigerator, being one of the chattels included in 
the sale price of the home; and 
 

iv.) “Inconvenience”  

 

[5] The appellants were unsuccessful before the small claims adjudicator and have now 

brought this appeal, which, as mentioned, was required to be heard by way of a new hearing. 

The appellants’ liability claim rests on breach of contract, negligent misrepresentation or 

omission, and fraud. 
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[6] I pause to note that shortly after the unfavourable decision of the adjudicator in August 

2018, the appellants took the extra-judicial step of filing a complaint with the New Brunswick 

Real Estate Association, the realtors governing professional body. In that complaint the 

appellants, in an ‘over the top’ fashion, rehashed the allegations made in their pleadings before 

the Small Claims Court, but, I note, without disclosing the Small Claims adjudicator’s decision. 

Significantly, the complaint includes an allegation of fraud and in effect seeks the revocation of 

the licences of Allied Realty Ltd., Mr. Morris and Ms. McKenna. Apparently, the Association is 

awaiting this Court’s decision before acting. 

 

[7] The Court finds that none of the claims have been proven. Indeed, the Court finds all the 

claims were “brought unreasonably” (See: Small Claims Act, Regulation 2012-103, s. 59 (4)). The 

unsubstantiated allegation of fraud is particularly egregious. The consequence is that in 

addition to the appeal being dismissed there will costs sanctions imposed against the 

appellants, as woefully inadequate as those costs are under the legislation.  

 

III. Preliminary Observations 

[8] The Regulation under the Small Claims Act permits a judge, if considered appropriate, to 

conduct the appeal hearing in accordance with the “relaxed rules” of evidence and procedure 

allowed for before adjudicators (See: s. 39 (6)). As much as I tried not, quite frankly, at times it 

was unavoidable.  

 

[9] Another preliminary observation is that in any place the evidence of the appellants and 

respondents conflicted, I accepted the evidence of the respondents, for reasons to be given. 

The overall paucity of the appellants’ evidentiary proof will also be commented on. The 

“relaxed rules” were never intended as substitute for reasonably reliable evidence. 
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IV. Facts and Legal Analysis 

[10] The home in question is a bungalow that was built around 1978. The respondent Andrea 

Lynch and her husband purchased it in 1990. There they raised their children, who now reside 

elsewhere. Her husband passed away in January 2017. Living alone, she decided to downsize. 

Hence, she entered upon the Listing Agreement and later the Purchase and Sale Agreement 

mentioned at the outset. 

 

[11] I now move to the claims made against her and the real estate agents involved: 

 

i.) The alleged illegal well hookup 

[12] In May 2017, Ms. Lynch signed a “Listing Agreement” and an “Addendum to the Listing 

Agreement” with Allied Realty Ltd. In the Addendum the category “water/plumbing” is checked 

off as municipal. Also, included under the remarks section of the Addendum is the statement 

that: “Basement is unfinished and ready to have rec room, bedroom and storage”. All this 

information was incorporated in the “property listing” available to the public. Prior to the 

purchase the respondent Lynch also signed a “Residential Property Disclosure Statement” (of 

which the appellants were provided a copy), wherein the source of the water supply was 

declared to be municipal, with no water quality, quantity, or pressure problems. Ms. Lynch also 

disclosed that she had owned the home for approximately 26 years. 

 

[13] Following negotiations, the parties entered upon an Agreement of Purchase and Sale in 

July 2017. The agreement acknowledged the appellants’ desire to require an inspection. In this 

regard, clause 5 of that Agreement states: 

… The Buyer is urged to carefully inspect the property and may, if desired, have 
the Property inspected at the Buyer’s expense. If the results of the inspection are 
not satisfactory to the Buyer, the Buyer, may terminate this Agreement by 
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delivering written notice to the Seller or the Seller’s agent on or before the 21 
day of July, 2017, upon which this Agreement becomes null and void. 

  

[14] Additionally, clause 18 (b) provides: 

The Buyer shall have the right, upon providing the Sellar with reasonable notice, 
to conduct a pre-closing inspection of the Property to ensure that the Property is 
in the same state of repair and condition as viewed on the date of this 
Agreement. If the Property is not in the same state of repair and condition and 
the Sellar is unable or unwilling to make the necessary repairs, then this 
Agreement may become null and void at the buyer’s discretion.   

 

[15] The appellant Donald Burns chose to conduct the subsequent inspections himself. The 

reasons are that he does not trust home inspectors because of a previous experience in another 

Province. And, he believes no one who holds themselves out as a home inspector in this 

Province would be qualified. He testified that inspectors “only do a visual inspection” and 

believes he “could do an inspection maybe the same or even better than someone who calls 

themselves [an inspector]”. He explained that he has “bought 20 or more houses” over the 

years and that he was an oil burner technician by trade and has “a lot of knowledge of 

construction”, including carpentry, electrical, plumbing, etc. 

 

[16] Basement level at the front of the house under the outside steps area there is what has 

been referred to as a “cold room”, situate outside the basement proper, but accessible from 

inside the basement by a doorway. This doorway has a door. The room was described as 10 x 

10 feet with an 8-foot ceiling; the walls and ceiling made of concrete but with a dirt floor. Inside 

that room to the right side as one enters is another opening (with no door), which was variously 

described as a passageway, hallway or extension. In other words, it is contiguous to the cold 

room. This passageway is approximately 3 feet wide, with an 8-foot ceiling and is approximately 

20 feet in length and of the same construction as the cold room, including a dirt floor.  
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[17] With that background, I turn to what happened. Prior to purchase the appellants were 

at the home on many occasions. Ms. McKenna says it was six times in total. At some point, the 

appellants asked that material in the basement that was laying up against the door to the cold 

room be removed, which was done. Mr. Burns says he was at the cold room twice before 

purchasing the property but on neither occasion did he enter the room, although he did admit 

that he might have went in a “foot or so” - enough for him to know that the walls and ceiling 

were concrete and the floor was dirt. Beyond that he said he had no interest in the room. And, 

he did not see the passageway. 

 

[18] He was accompanied each time by his agent, Ms. McKenna. She also recalls being at the 

cold room doorway at two different times. The last time she recalls was during the “inspection” 

the day after the parties reached agreement on the sale and purchase. She testified that on 

both occasions her and Mr. Burns looked in but did not enter the cold room. She could tell it 

had a dirt floor. Mr. Burns had not a brought a flashlight with him on the inspection. Ms. 

McKenna, from the doorway, tried to access the flashlight function on her I-Phone but did not 

know how. All it provided was the light from the phone. At the time of the second “inspection” 

contemplated in the Agreement to be conducted immediately before the closing, she recalls a 

“walkthrough” of the basement but was not sure if they went to the cold room doorway. She 

testified that she never saw the passageway, nor was she aware of its existence. Nor was she 

aware of a ‘well’. 

 

[19] For her part, the respondent Ms. Lynch explained that she had only been in that cold 

room and connecting passageway twice. The first time was shortly after her and her husband 

purchased the property. They decided that the space was not needed. The door was closed. It 

appears that over the years material got piled against the door leading to the cold room, 

although the door itself was still visible. In any event, when she was advised by her agent after 
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one of the visits that the buyers wanted to access that door, she took it upon herself to remove 

the material. Once she did this, she opened the door and entered the cold room. This was the 

second time she had ever been in there. She took a ‘trouble light’ with her. There is a light 

fixture in the ceiling of the cold room connected by a light switch, but there was no bulb in that 

fixture. The defendant Lynch testified that even so, with the light from the basement the 

opening to the connecting passage way would have been readily seen from the entrance of the 

cold room simply by turning your head to the right. Mr. Burns denies this. 

 

[20] In the passageway Ms. Lynch screwed in a light bulb in a fixture there. She noticed that 

there were wet boards laying on the dirt floor in the cold room and connecting passageway, so 

she removed them. She also observed a pump on a table. She testified that she did not give the 

pump any consideration, but never saw anything leading from it. She left it there. Ms. Lynch 

testified that when her and her husband purchased the home in 1990 they were aware there 

had been a ‘well’ at one time, but she understood that it was no longer operational. She never 

knew where the well was located. And, they received a municipal water bill monthly through 

the years. Nor, as I understood her, has there ever been an issue noticed or raised regarding 

their water supply. She says that consequently she had no reason to believe that her 

statements regarding municipal water were anything but true. 

 

[21] The listing agent, Mr. Morris, testified that he never entered the cold room and never 

knew about the extension off the cold room or about any ‘well’, until after the property sale 

closed. As I understood, he simply looked into the cold room at one point in preparation for 

listing the property. He did observe boards on a dirt floor. He explained that from his realtor 

perspective this room, given its location and nature, would not be considered square footage 

for valuation purposes. 
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[22] It was only after the sale closed that the appellant Mr. Burns says he became aware of 

the passageway leading from the cold room. Moreover, when he went down that passageway 

he testified he discovered the pump, which he says was illegally connected from a well to the 

municipal water line. He said he disconnected two water lines from the pump and wires to a 

switch box; one of the wires, he says, was laying in water on the ground. He then shut off the 

switch box. This took him about 20 minutes. He never retained an electrician or a plumber to 

do any work. He disposed of the pump later. He then contracted to have a concrete floor put 

down in the passageway and the cold room. Mr. Burns testified that disconnecting the pump 

had no affect that he was aware of on the water supply into the home. Nor has he made any 

claim in that regard, either from a quantity or quality perspective.  

 

[23] At the outset of these reasons the Court stated that in any place there was conflict 

between the appellants’ evidence and the respondents’ evidence, the Court preferred the 

respondents’ evidence. Although I will address the subject matter of credibility in some greater 

detail later, an example can be conveniently interjected at this juncture. It involves the 

discovery of the passageway and the alleged well hook up by Mr. Burns.  

 

[24] Mr. Burn’s version is that the day after the closing Ms. McKenna came to the house and 

took him right down stairs and went directly to the basement and entered the cold room, and 

turned on the light. Upon discovering the pump hookup in the passageway, Ms. McKenna then 

apparently said: “Oh My God! Oh My God! Have to go to Court” or “You have to get a lawyer”.  

 

[25] Ms. McKenna’s version is completely different. Her testimony is that on the day of the 

closing she gave the keys to the home to the appellants about 2 p.m. and then left. Because she 

was close friends with the Burns’, she was to attend at the home later that day to help them 

clean. However, the appellants called her shortly after she left them with the keys, telling her 

“we have a problem”. When she arrived, she was taken down to the cold room. She noticed 
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there was a light on in the cold room and a little ladder in it. She said she was surprised when 

she saw the passageway. She was shown the pump. As I understood, afterwards she went 

upstairs to help with the cleaning as she had planned to do. She denied making any of the 

statements attributed to her by Mr. Burns. 

  

[26] In my opinion, Ms. McKenna’s version of events is much more in accord with common 

sense and the experience of everyday life. In other words, her evidence is much more 

inherently probable in all the circumstances. I will return to the test of common sense, logic and 

inherent probability later.  

 

[27] I now move to the legal analysis.  

 

[28] My colleague Glennie J. captured the governing law in Duplessis v. Harrison [2001] 

N.B.J. No. 81; citing Gronau v. Schlamp Investments 52 D.L.R. (3d) 631, which quoted 

Halsbury’s Laws of England, 3rd Ed.: 

Defects of quality may be either patent or latent. Patent defects are such as are 
discoverable by inspection and ordinary vigilance on the part of the purchaser; 
latent defects are such as would not be revealed by any inquiry which a 
purchaser is in a position to make before entering into a contract for purchase.  
 
As regards patent defects, the vendor is not bound to call attention to them; the 
rule is caveat emptor; a purchaser should make inspection and inquiry as to that 
which he is proposing to buy. If he omits to ascertain whether the land is such as 
he desires to acquire he cannot complain afterwards on discovering defects of 
which he would have been aware if he had taken ordinary steps to ascertain its 
physical condition; and, although as a general rule a vendor must deliver 
property corresponding to the description contained in the contract, yet an error 
in the particulars or description of the property in the contract is not a ground of 
objection if it is readily corrected on inspection. 
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In other words, patent defects are those readily discoverable by ordinary 
inspection. Vendor is under no duty to draw attention to patent defects which 
can readily be observed by the purchaser if he pays ordinary attention during 
inspection. If the purchaser fails to observe patent defects on inspection he 
cannot be heard to complain about such defects later and the rule of caveat 
emptor applies … 
 

        (Emphasis added) 
 
(Duplessis v. Harrison, infra at para. 76; See also: Chiasson v. Gagnon 
2018 NBQB 45 (Landry J.) at paras 38-39) 

 

 

[29] The respondents challenge the credibility of Mr. Burn’s evidence that in the so-called 

passageway there was an “illegal” hookup between a well and the municipal water line.  I need 

not make a finding one way or the other given the evidence and the state of the law. I will 

explain.  

 

[30] Even assuming there was such a hookup, I accept the respondent Lynch’s evidence that 

she was not aware of it.  Her explanations accord with common sense and the experience of 

everyday life. There was nothing inherently improbable in her evidence. Indeed, her denial is 

supported by a simple fact - had she been actually aware of such an “illegal” hookup she had 

every opportunity to have it easily corrected before the purchasers became aware of it. Nor did 

she take any steps to actively conceal the so-called passageway from view from the cold room. 

Actually, she took steps to make the cold room accessible. 

 

[31] Moreover, that hookup was neither an inherently latent defect nor a deliberately 

concealed one. In the eyes of the law in this case (if it was a defect) it was a patent defect for 

which the maxim caveat emptor fully applies: 
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Caveat emptor -"buyer beware" - is a principle often invoked in house purchases 
to defend against claims that what the purchaser got was not what he thought 
he was getting. It places responsibility on a purchaser to accept the responsibility 
of inspecting what he is buying to ensure that he is getting what he intends. 
Should he fail to examine, then a purchaser cannot be heard to complain. 
However, certain defects may not be apparent, even on a reasonably close 
examination, and a purchaser will not be held responsible where a defect is 
hidden. Defects therefore are separated into those that are apparent (patent 
defects) and those that are not (latent defects). 

(Fitzhenry v. Vaccaro 2009 MBQB 97 at para. 69) 

 

[32] The Burns’ took upon themselves the responsibility of visually inspecting the property 

before purchase and were given opportunities to do so. And, the evidence reveals that Mr. 

Burn’s inspections of other parts of the premises were generally not cursory. However, the two 

times he was at the open doorway of the so-called cold room he did not step fully inside. From 

a realtor perspective I find this would be understandable, but from an inspection perspective 

this was simply not reasonable diligence. Nothing prevented him from doing so. As the home 

buyer, curiosity alone should have drove him to take that small step. 

 

[33] Had Mr. Burns went inside the cold room (or even put his head and shoulders in to 

some degree) I find the so-called passageway would have been readily visible, which, in turn, 

would have inevitably led to the discovery of the alleged well hook up. Not only would 

someone who held themselves out as an inspector not be excused by the Court for such an 

oversight, nor would an ordinary home buyer who conducted their own inspection, let alone 

someone like Mr. Burns who had extensive home buying and construction related experience. 

(See e.g. Fitzhenry v. Vaccaro, supra, at paras. 142, 144). The Court is not saying that Mr. Burns 

is expert; only that he of all people should have known better.   
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[34] Simplistically explained, the legal distinction is between something that exists but 

cannot be seen (latent) and something that was simply not seen (patent). As to the latter, a 

modicum of diligence and a flashlight is a complete answer to the Burns’ allegations against Ms. 

Lynch.  

 

[35] As for the realtors, the Burns’ do not claim that Ms. McKenna knew about the 

passageway or the pump hookup. And, the Court has no hesitation in finding that Mr. Morris 

was not aware either. He denied knowing, Ms. Lynch’s and Ms. McKenna’s evidence supports 

that denial, and there is not a shred of evidence in contradiction. Nor are the realtors otherwise 

liable as a matter of law. I agree with Counsel for the realtors that it is well settled that “a real 

estate agent cannot be liable for forwarding on information coming from a vendor when the 

real estate agent has no reason to believe such information is inaccurate”. Indeed, as stated in 

Matteazzi v. Matteazzi [1997] B.C.J. No. 2137 (Prov. Ct.): 

… A real estate salesperson is not required to go further and search for latent 
defects unless there is some evidence that should put him or her on notice that 
reliance on the statement is not reasonable … 

         (At para. 16) 

 

[36] Therefore, this aspect of the claim is dismissed. 

 

[37] Alternatively, I will make a provisional assessment of the damages alleged to have been 

incurred to remediate the alleged illegal well hookup. This claim is excessive. The appellants 

seek $1,765.00. Of that, the bulk was for putting down a cement floor in the cold room and 

passageway ($1,265.00). This has no reasonable connection to the defect alleged, i.e. an illegal 

well hookup, and would not be allowed. It would otherwise amount to a windfall.  
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[38] The balance claimed is $500.00 for the cost of plumbing and electrical, neither of which 

were incurred. According to Mr. Burns, upon seeing the pump and hookup it took him “a 

minute to figure it out” and 20 minutes to disconnect. He removed and discarded the pump at 

some point. Furthermore, the claimants failed to establish that any of this had any actual effect 

on water quantity or quality. Put differently, with little effort the Burns’ did end up with 

municipal water as disclosed. The most the Court would have permitted as damages would be 

$100.00, a nominal assessment. 

  

ii.) Replacement of a missing fixture, being an automobile hoist. 

[39] The respondent Lynch gave evidence that her late husband was a millwright and welder 

by trade. As I understood, as a hobby he worked on vehicles in a detached garage on the 

property. He purchased a hoist for $600.00 some years before. According to Ms. Lynch it was 

the only one her husband had and as far as she knew it was broken. She gave the hoist to one 

of her sons, as this is what her husband would have wanted. She entered into evidence two 

pictures of the hoist in the detached garage, which appears portable in nature. From what I can 

tell from the pictures, it consists of two blue coloured metal posts or pillars about 8 feet high 

joined at the bottom by a metal base. The base would run under the vehicle with a post 

positioned on each side.  

 

[40] However, Mr. Burns says that the hoist identified by Ms. Lynch is not the hoist he is 

claiming a replacement for; although, quite bizarrely, he does not know what it looks like. It 

appears that at some point he was in the detached garage prior to the closing, which the 

respondent Lynch was using to store items that would not be part of the home sale. Mr. Burns 

testified that: “I thought I seen something, but not sure it was a hoist … something under a truck 

… could not be sure it was a hoist”. Later, at the time of the pre-closing inspection, the garage 

had been completely cleaned out. Mr Burns raised no complaint about a missing hoist then. 

Contradictorily, I note that in their pleadings the appellants alleged that the hoist went missing 

20
19

 N
B

Q
B

 1
73

 (
C

an
LI

I)



 

 

between the date of inspection and the closing of the property. He now says it was only later 

(after the closing) that he came to believe that another hoist, one permanently affixed to the 

garage floor, had been removed.  

 

[41] Recall the “relaxed” rules of evidence. The frailty of this aspect of the claim was 

somewhat startling to the Court when the additional evidence he relies on was revealed – 

naked opinion by way of hearsay attributed to an unidentified non-witness. That evidence is 

this: Sometime after the closing, according to Mr. Burns: “a friend of mine who is quite 

mechanical noticed bolts cut off the floor and told me there must have been a hoist” and that it 

would have been a fixture – meaning that it should not have been removed. Mr. Burns tried to 

support all this with a very poor-quality photo, which he says purports to show cut off bolts in 

the garage floor. Mr. Burns also testified he priced out a cost of replacement at $2,799.00 plus 

tax, being the cheapest one based on what he observed from the cut-off bolts.  

 

[42] As for the realtors, Mr. Morris testified that it was emphasised to him by Ms. Lynch that 

none of the contents of the detached garage were included in the sale, which he passed on to 

Ms. McKenna, who confirmed it in her testimony. And, Ms. McKenna further testified that she 

made this clear to the Burns’. And, both Mr. Morris and Ms. McKenna testified that they did not 

know of any hoist and none was mentioned to them by anyone prior to the closing. 

 

[43] It hardly needs to be said, but the appellants have woefully failed to prove their claim on 

the civil standard of a balance of probabilities:  

It is trite law that the burden of proof lies upon the party who substantially 
asserts the affirmative of an issue. He who asserts must prove. To succeed on 
any issue the party who bears the onus must adduce sufficient evidence to 
satisfy the required measure of proof. […] 

(Gass v. Childs [1959] 43 M.P.R. 87 (NBCA) at pp. 90-91) 
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[44] In the circumstances, it is my respectful opinion that a provisional assessment of 

damages under this heading would be a futile exercise. 

 

iii.) The cost of replacement of a refrigerator, being one of the chattels included in 
the sale price of the home  
 

[45] The refrigerator located in the kitchen was one of the chattels included in the sale of the 

home. One of its features was a water dispenser and ice maker. Ms. Lynch testified that the 

refrigerator had been purchased new in 1990. In the first year after purchase the icemaker and 

water dispenser broke. It was fixed under warranty. It broke again the second year, but was not 

repaired. Otherwise the refrigerator and the freezer compartment worked. When she included 

the refrigerator in the sale price of the home, she testified “it never dawned on me” to mention 

the icemaker and water dispenser because she had gone so long without it. However, it 

appears that at some point her agent, Mr. Morris, and the Burns’ agent, Ms. McKenna, became 

aware of the faulty ice maker and water dispenser. 

 

[46] Mr. Burns testified that Ms. Lynch told his wife (not him) that the appliances were 

working. Mrs. Burns did not testify. Ms. Lynch did. She testified that the only appliances Mrs. 

Burns asked her about were the washer and dryer. Mr. Burns acknowledged that the 

refrigerator and freezer otherwise worked, but said neither he nor his wife were aware of the 

condition of the ice maker and water dispenser until after the sale closed.  

 

[47] Sorting through the evidence, the Court finds that the Burns have failed to establish any 

liability of the respondents, for two separate reasons. 
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[48] The first is that I accept the evidence of the defendant McKenna that on one of the 

many visits to the home prior to closing the claimants were present when the freezer door was 

opened and it was noted that the “guts” of the ice maker were missing and that Mr. Burns 

made some comment about getting something at Canadian Tire to get it going. Put differently, 

they knew what they were getting. 

 

[49] The second reason takes a little more to explain. It relies on the meaning of “As is, 

where is”, a phrase found in the Purchase and Sale Agreement; but, a phrase that the Burns’ 

alleged was fraudulently inserted after the Agreement was completed. I will deal with that 

allegation later. 

 

[50] The “Addendum to Listing Agreement” provided that the stove, fridge, washer, dryer 

and dishwasher were included in the list price of $239,000 for the home. On June 21, 2017 the 

appellants made their first offer in writing. It was for $210,000. It was conditional on the 

inground pool on the property “be up and running” and conditional on the buyers being able to 

secure a rent for the property by June 29th. The offer also required that the stove, fridge, 

dishwasher, pool accessories and garage door openers be included. On the same day, the 

respondent Lynch counter-offered for $220,000. The parties did not come to terms. 

 

[51] On July 10th the appellants made another offer in writing. This time the offer was 

$215,000, on condition an ATV and a lawnmower were to be included in the purchase price. To 

also be included, and the chattels to be in good working order, were: a dishwasher, washer, 

dryer, fridge and stove, along with window treatments and rods, and pool accessories plus any 

remaining pool chemicals. This time the respondent Lynch accepted by way of counter offer, 

making one amendment – “Property is Being Sold as is Wher[sic] is”. She testified that she 

asked Mr. Morris, her listing agent, to add those words to the document, which he did prior to 

her signing the counter offer. She explained that she was still grieving the loss of her husband 
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and “didn’t want to give any more”. Mr. Morris confirms that evidence of inserting those words 

in the counter offer at Ms. Lynch’s request and before having Ms. Lynch sign. The document 

(Purchase and Sale Agreement) was then given to Ms. McKenna. 

 

[52] I pause to address a specific argument made by the appellants in support of their 

allegation that the phrase was fraudulently added later – that there were no initials beside the 

addition of the words “As is, Where Is”. As to the absence of initials, Mr. Morris provided a 

rational explanation that I accept. He testified that each completed page of the Purchase and 

Sale Agreement is initialed at the bottom, but that if there have been corrections made to the 

contents (e.g. scratching out of words) then initials are put next to those types of changes. This 

is corroborated by the Agreement itself, wherein certain deletions of handwritten words (by 

scratching out) found in the space under clause 10 (Additional Terms and Conditions) were 

initialed, but the inclusion of specified chattels by handwriting on to the space under clause 13 

(b) were not initialed.  

 

[53] Returning to the narrative, Ms. McKenna was adamant in her testimony that those 

words were in the Purchase and Sale Agreement when she reviewed the counter offer in detail 

with Mr. and Mrs. Burns. She also made them a copy of the document when she finished (i.e. 

after the Burns’ accepted the counter offer) and put it in an envelope for them. I note that the 

appellants did not produce a finalized Agreement of Purchase and Sale that did not have that 

phrase. 

 

[54] I accept that those words were, indeed, in the Agreement at the time the Burns’ 

accepted the counter offer (again, I will explain why later) and it is open to reasonably infer that 

the Burns’, being experienced sellers and buyers, knew what those words meant. The point 

being made here is that those words insulate the respondent Lynch from any liability, at least 

regarding the refrigerator.  
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[55] That last comment was qualified because the Court need not determine the breadth of 

application of the phrase “As is, where is” as found in the document; that is, I need not 

determine whether it would apply to the home itself. For example, the Court’s earlier findings 

and legal conclusions regarding the alleged well hookup did not require reliance on that phrase, 

nor did the respondents argue it as such.  

 

[56] However, as matter of objectively viewed contractual interpretation and taking into 

consideration the “surrounding circumstances” of that endorsement (See: Sattva Capital Corp. 

v. Creston Moly Corp. [2014] 2 S.C.R. 633), the Court has no difficulty in resolving that the 

phrase would at the very least been intended to apply to the chattels to be included in the 

purchase price. Furthermore, I find that the late addition of that phrase (i.e. in the counter 

offer) modified the phrase in good working order found in the initial offer. 

 

[57] Consequently, when it came to the used refrigerator the law holds that the appellants 

accepted the risks: 

When one sees a for-sale sign that reads "as is/where is" the message is clear. It 
is a "take it or leave it contract" and if the purchaser takes it, it is the purchaser 
who bears the risk of loss.  
 

(Harrity v. Kennedy 2009 NBCA 60 at para. 15, per Robertson J.A.) 
 

And,  

… that he understood the meaning of purchasing a vehicle on an "as is" basis and 
that he realized he was waiving any claim he might have in the event the unit 
was defective.  
 

(Feucht v. Paccar of Canada Ltd [1985] A.J. No. 80 (Q.B.) at para. 13) 
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[58] The appellants did receive what they bargained for – a used refrigerator that worked. 

Special features did not, but the respondent Lynch is not liable because the claimants knew this 

prior to purchase and/or assumed the risk based on the “As Is” term of their agreement. The 

respondent realtors are not liable because the claimants knew of the defect prior to purchase 

and accepted it. 

 

[59] The liability claim regarding the refrigerator is dismissed.  

 

[60] Alternatively, I turn to a provisional assessment of the damages claimed. The 

refrigerator was approximately 27 years old at the time the Burns’ purchased it. They replaced 

it with a new refrigerator with a unit cost of $2,599.00.  However, the cost of replacement 

would not be the measure of damage in this case. This is because if there was a breach of 

contract here, it was not of a condition but, rather, of a warranty: 

A condition is a term which is fundamental to a contract’s performance, while a 
warranty is collateral to the main purpose of an agreement. 

(Geoff R. Hall, Canadian Contractual Interpretation Law, 3rd Ed., Lexis Nexis at 
pp32-33) 

 

[61] Recall, the refrigerator worked. It was the special feature(s) that did not. The Sale of 

Goods Act states: 

17 (2)  Whether a stipulation in a contract of sale is a condition, the breach of 
which may give rise to a right to treat the contract as repudiated, or a warranty, 
the breach of which may give rise to a claim for damages but not to a right to 
reject the goods and treat the contract as repudiated, depends in each case on 
the construction of the contract. 
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And, in the case of a warranty the Sale of Goods Act provides that:  

 

86 (1) The measure of damages for breach of warranty is the estimated loss 
directly and naturally resulting, in the ordinary course of events, from the breach 
of warranty. 

68 (2) In the case of breach of warranty of quality the loss is, in the absence of 
evidence to the contrary, the difference between the value of the goods at the 
time of delivery to the buyer and the value they would have had if they had 
answered to the warranty. 

 

 

[62] The appellants provided no evidence that would allow the Court to make the foregoing 

damage assessment, nor any evidence of their efforts at mitigation. The Court would be left to 

guess. Surprisingly, the law directs trial judges to go ahead anyway: 

In Messer v. J. Clark & Son Ltd. (1961), 27 D.L.R. (2d) 766 (N.B.C.A.), where the 
trial Judge dismissed a counterclaim for damages where in his opinion the 
evidence was insufficient to enable him to make a proper assessment; on appeal 
the Court held the difficulties  inherent in an assessment did not absolve the trial 
Judge of the responsibility of making an award. In his reasons for judgment 
McNair C.J.N.B. referred to Salmond & Williams on Contracts, 2nd, p.578 and 
certain passages from 11 Hals. 3rd ed., at pp. 217-8 where it is stated: 

"Thus general damages are those which the law implies in every breach 
of contract and in every violation of a legal right. While it must be averred 
in general terms that such damage has been suffered, the quantification 
of the damage in terms of money is a matter for the jury under proper 
direction from the judge acting as a jury. In many cases no precise 
measure can be indicated, and general damages may thus often include 
compensation for damage which is incapable of exact allegation, proof or 
evaluation in money." 

And at pp. 226-7 of 11 Hals. 3rd. ed. it is stated: 

"The fact that damages are difficult to estimate and cannot be assessed 
with certainty or precision does not relieve the wrongdoer of the 
necessity of paying damages for his breach of duty, and is no ground for 
awarding only nominal damages . . . Thus the court, or a jury, doing the 
best that can be done with insufficient material, may have to form 
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conclusions on matters on which there is no evidence, and to make 
allowance for contingencies even to the extent of making a pure guess." 

(Preston v. Lionel & Son Ltd. (1975) 11 N.B.R. (2d) 231 (N.B.C.A.) at paras. 28-29) 

  

[63] I would guess the provisional loss flowing from an inoperable icemaker and water 

dispenser on a 27-year-old refrigerator that otherwise worked as $40.00. 

 

V. The Fraud Allegation and Credibility 

[64] During the hearing the appellants alleged that the respondents conspired to defraud 

them. That allegation was also put in the complaint they wrote to the realtors’ governing body. 

Such a claim is very serious and never should be lightly made. An unsubstantiated allegation of 

fraud (deceit) is the equivalent to a spit in the face, except it also stains. I warned Mr. Burns 

early in the hearing to be cautious about asserting fraud. But, he returned to it later.  

 

[65] The allegation, which overshadowed the entire case, sprung from the evidence of the 

phrase “Property is Being Sold As Is, Where Is” found in the Agreement of Purchase and Sale. 

The appellants assert that that those words were not in the Agreement when they accepted the 

counter offer; that they were added later, presumably to defend against the complaints made 

about the lack of disclosure.  

 

[66] Based on the Court’s credibility assessments, I have found that the phrase was in the 

Agreement at the pertinent time. Further, this credibility assessment negatively impacts on the 

rest of the appellants evidence and assertions. In coming to this conclusion, I took the guidance 

found in a relatively recent case, and in a relatively old one – but both Courts issuing the same 

message: 
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... There can be no rule as to when and to what extent inherent improbability 
must be taken into account by a trial judge. As Lord Hoffman observed...: 

... common sense, not law, requires that in deciding the question, regard 
should be had, to whatever extent appropriate, to inherent probabilities. 

(F.H. v. McDougall 2008 SCC 53 at para. 48) 

The credibility of interested witnesses, particularly in cases of conflict of 
evidence, cannot be gauged solely by the test of whether the personal 
demeanour of the particular witness carried conviction of the truth. The test 
must reasonably subject his [her] story to an examination of its consistency with 
the probabilities that surround the currently existing conditions. 

(Faryna v. Chorny [1952] 2 D.L.R. 354 (B.C.C.A.) at para. 357) 

 

[67] I have many reasons for rejecting the appellants’ bald assertion of fraud. Cumulatively, 

they are these:  

a. The respondents’ denials are credibly consistent. I recognize that the relators are not 

at ‘arms length’, but there was nothing in their respective testimonies that struck 

the Court as contrived. Even less probable when it is recalled that Ms. McKenna and 

the Burns were “dear friends” at the time. The same can be said of the respondent 

Lynch’s testimony. The Court was given no reason to doubt her veracity. Her 

evidence too was internally consistent and given without embellishment. Moreover, 

as a matter of common sense and the experience of everyday life, the inherent 

probability of these three respondents conspiring together to manufacture evidence 

(which would be a crime) in defence of a complaint of the nature here is very low, so 

low in fact that it is not worthy of consideration; 

 

b. The evidence that the respondent McKenna gave to the appellants in the Allied 

Realty Ltd. office a copy of the completed Agreement after it was signed by the 

appellants and the appellants cannot produce the completed Agreement with the 

phrase not included. And, to suggest, as the appellants appear to, that someone 
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could have inserted those words prior to making the copy, since she gave them the 

copy in an envelope is simply ludicrous. Otherwise, one would have to believe that 

all three respondents conspired to add those words during the negotiations, rather 

than after the closing when the appellants complained; 

 

c. The place in the Agreement of Purchase and Sale document where the phrase As Is, 

Where Is is found is entirely consistent with the respondents’ collective evidence. 

Indeed, it is highly corroborative of the respondents’ version of events and 

inconsistent with that of the appellants. To explain, the Agreement was made on a 

standard form approved by the New Brunswick Real Estate Association. There is a 

place near the end (p.24) for the signatures of the prospective buyers making the 

offer. Following, are three options for the seller – a place to sign if accepting the 

offer (p. 24); a place to sign if rejecting the offer (p.24); and a place to sign if counter 

offering (p. 25). Ms. Lynch signed under the counter offer (under the guidance of 

Mr. Morris who has some 45 years of experience) indicating that, although accepting 

the appellants’ offer, she required an amendment, under which is found the 

handwritten phrase: “Property is Being Sold As is Wher Is”. Logically then, if those 

words were not in the document when the appellants signed, but only added later 

to cheat the appellants after they complained, why would Ms. Lynch not have signed 

under the acceptance clause, since there would have been no amendments to make 

to the appellants’ offer? The answer is plain.  Ms. Lynch signed in the place where 

she would be expected to have signed and the words were inserted where they 

should have been added at the time she signed. Said differently, the writings 

inserted into the standard form Agreement in the expected proper place are entirely 

consistent with the probabilities then existing; 

 

d. The unreliability of Mr. Burn’s evidence (that the phrase was not in the Agreement 

when he and his wife signed and was fraudulently added afterwards) because of his 

own testimony in another recent case. This evidence provides some insight on 

credibility. In September 2018 (after the decision of the adjudicator in the present 
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case was rendered) the Burns’ purchased for $1,000 plus taxes and fees a used van 

from a couple. They then sued the sellers for return of the monies alleging, inter alia, 

fraud (Burns v. McEvoy NSC-87-2018, January 25, 2018, Adjudicator M.J.W. Cripps). 

Also of interest is the evidence that the phrase As Is, Where Is, was in the Bill of Sale. 

More pertinent is the adjudicator’s factual findings in relation to it: 

At the time of sale, and in the bill of sale, the transaction is stated to 
be AS IS WHERE IS. It stated so in the bill of sale directly above where 
Mr. Burns signed.  He asserts that he was unaware of such and did 
not read the bill of sale before signing it. To be clear, this bill of sale is 
not a long, complicated document filled with legal jargon. It is a 
handwritten note that contains, in addition to the date, only twenty 
words, four of which are AS IS WHERE IS. Mr. Burns says he could not 
read the bill of sale because he has eyesight issues. He ought not to 
have signed the bill of sale without reading it, or asking his wife or 
one of the Defendants to read it for him. In the alternative Mr. Burns 
argued, somewhat incongruously, that he was aware the bill of sale 
stated AS IS WHERE IS but assumed that only applied to the broken 
caliper and ball joint. 

        (At para. 30) 

 

[68] Before continuing, I pause to also note that the adjudicator in that case concluded that 

“there was zero evidence presented by the Claimants to support the allegation of fraud” (at 

para. 39).  

 

e. The Court’s recognition that during the course of the hearing there were times that Mr. 

Burns quickly misconstrued what a witness had actually said or what he himself said, or, 

indeed, what the Court had said or, as described before, offered a description of an 

event that was fanciful when exposed to the light of logic. 

 

[69] The only argument that the appellants made on the fraud allegation worthy of any 

consideration is this rhetorical question – If they had accepted the property “As Is, Where Is” 
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why would they have gone ahead with inspecting the property after agreeing to purchase 

under that condition? However, this speculative point pales in comparison to the Court’s 

foregoing findings because there are innocent explanations open on the evidence. 

 

[70] Ms. McKenna offered one explanation during the hearing - that it was to “check if 

something was really wrong”. I believe, though, there is another explanation available in all the 

circumstances – that the parties had not thought through what if any conflict there would be 

because of the phrase should issues have arisen on inspection regarding the home itself, since 

the inspection provisions themselves were not deleted. If the Court has a criticism it is that 

perhaps more clarity should have been provided in the Agreement. Recall that in the 

Addendum to the Listing Agreement, the stove, fridge, washer, dryer and dishwasher were 

included in the $239,000 list price of the home. Recall also that the appellants second offer (the 

one that was accepted) of $215,000, in addition to those chattels, asked for the inclusion of, 

among other things, an ATV and lawnmower. And, finally recall Mrs. Lynch’s explanation for 

wanting the As Is, Where Is clause inserted – She was still grieving the loss of her husband and 

“didn’t want to give anymore”. In any event, for the purposes here I earlier found that the 

phrase at least applied to the chattels and whether it would have broader application is a moot 

point.  

 

[71] To conclude, the fraud allegation should never have been made. And, it poisoned the 

appellant’s entire case.  

 

VI. Costs 

 

[72] An unfounded allegation of fraud is “particularly blameworthy” and will normally attract 

solicitor-client costs, as can also an unmeritorious appeal (See: Farm Credit Canada v. Bosse’ 
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2014 NBCA 34 at para. 40; Burns v. McEvoy supra, at para. 42). The respondents seek such an 

award, or at least one much greater than permitted by the small claims legislation. Counsel for 

the realtors’ points to the Court’s inherent power to control its own process. The Court 

obviously has empathy for that position. However, in my view the Court is precluded because 

the Legislature has spoken on the issue, at least in so far as imposing a special condition for 

awarding costs and placing a cap on any such award. 

 

[73] Regulation 2012-103 under the Small Claims Act provides that: 

59 (1) No costs shall be awarded except as provided in this Regulation 

… 

59 (4) Costs may be awarded if, in the opinion of an adjudicator or judge of the Court of 
Queen’s Bench or Court of Appeal, an action has been brought or defended 
unreasonably, but the costs ordered under this subsection shall not exceed $500.00.  

59 (5) With respect to costs awarded under (4), the Court of Queen’s Bench may 
consider what transpired before the court, including any decision by the adjudicator … 

 

[74] The Court informed the parties at the outset that because this was an appeal by way of 

new hearing it had not read the Decision of the Adjudicator and would not do so until it 

reached the costs stage of its reasons. Having now done so, it is revealed that the Adjudicator in 

dismissing the Burns’ claim awarded costs of $250.00 to Ms. Lynch and $125 each to Allied 

Realty Ltd. and Ms. McKenna pursuant to Section 59 (4) above. In other words, the Adjudicator 

found that the claim had been “brought unreasonably”.   

 

[75] I note, for example, that in ruling on liability she described the claim for a hoist and a 

new refrigerator as “absurd”. The Adjudicator also accepted the evidence of the defendants 

over that of the claimants, describing Mr. Burn’s evidence on behalf of himself and his wife as 
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“disjointed and contradictory”. The Burns’ would also have been well informed of the governing 

law by the Adjudicators decision.  

 

[76] Despite all of this, the Burns’ unreasonably brought this appeal, essentially ‘doubling 

down’ by advancing fraud, which this Court has found was completely unsubstantiated.  

 

[77] If the Court had a legal avenue open, it would unhesitatingly order the appellants to pay 

the full lawyers fees incurred by the respondents on this appeal, i.e. solicitor and client costs. 

Instead, the Court is restricted to the costs permitted by the legislation, which in the 

circumstances here is patently unfair to the respondents. I note in passing that the legislative 

cap on costs has not changed despite increases in the monetary jurisdiction of the Small Claims 

Court. 

 

[78] In any event, there is some relief. My further interpretation of Section 59 (4) in 

Regulation 2012-103 is that the $500.00 costs limit can apply to each party, and is not restricted 

to the claim overall. I say that because in the normal course costs are inherently discretionary 

(See: Anderson v. Anderson (1988) 84 N.B.R. (2d) 226 (C.A.)) and a court has wide discretion in 

fixing those costs under the Rules of Court (See: Rule 59.02) including, for example, deciding 

whether two or more defendants or respondents should be allowed more than one set of costs.  

 

[79] In my opinion, if the Legislature had intended to fully depart from the normal 

application of costs for purposes of Small Claims proceedings or further restrict a court’s 

inherent discretionary power to control its own process, it would have said so. Instead, Section 

59 (2) provides that “a successful party is entitled to recover costs from the unsuccessful party”. 

Therefore, in my opinion the Regulation does not require apportionment of the capped amount 
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among successful parties; costs up to an including the capped amount can be awarded to any 

or all successful parties depending on the circumstances of the case. 

 

[80] In the circumstances of this case, the appellants are jointly and severally liable to 

forthwith pay the respondents costs of $500.00 each for a total of $1,500.00, along with the 

costs ordered by the Adjudicator, unless already paid. In making this order the Court has taken 

into consideration that the respondents Allied Realty Ltd. and Jesse McKenna had the same 

lawyer, but I have decided that each are entitled because of the inadequacy of the capped 

amount in the context of a two-day hearing. 

 

[81] Judgment accordingly for the respondents. The appeal stands dismissed. 

 

DATED at the City of Miramichi, N.B. this         day of August 2019 

 

 

       ____________________ 
       Mr. Justice John J. Walsh 
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