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Introduction 

[1] The defendants RJM Ventures LLC [RJM] and Richard Joseph Meli 

[Mr. Meli] seek an order under Rule 3-14 of The Queen’s Bench Rules dismissing or 

staying the within action against the said applicants on the grounds that the 

Saskatchewan Court of Queen’s Bench is not the appropriate forum in which to try 

these proceedings.  

[2] Blonde Ambition Investments Inc. [BAI] opposes the application and 

asserts Saskatchewan is the appropriate jurisdiction for the trial of this matter. Sahara 

Entertainment LLC [Sahara] and Philmore Anderson [Mr. Anderson] take no position 

on the issue of forum conveniens. 

Background 

[3] The sole officer and director of BAI is Tarissa Peterson [Ms. Peterson] 

who resides in the Regina area of southern Saskatchewan. 

[4] Ms. Peterson had known Mr. Anderson for a period in excess of five 

years and regarded him as a friend. She was aware he worked in the entertainment 

industry and was a resident of New York City. 

[5] In May 2017 Mr. Anderson indicated to Ms. Peterson that he was about 

to engage in the business of purchasing tickets for significant entertainment events, 

which he asserted he could obtain in bulk at a discounted price and then sell at a 

healthy profit margin.  
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[6] Mr. Anderson indicated that he would extend to Ms. Peterson the 

privilege of taking part in this business, to be operated by Sahara, but he required an 

investment of $40,500 USD.  

[7] The parties entered a written contract on or about May 24, 2017 which 

provided, inter alia, that Ms. Peterson would wire $40,500 USD to Sahara and set out 

a formula for sharing the profits. Ms. Peterson had secured a loan in the agreed 

amount and had wired same to Sahara on or about the same day. 

[8] In his original discussions with Ms. Peterson, Mr. Anderson indicated 

that she should have the return of her investment and a healthy profit by the end of 

December 2017. 

[9] The end of December 2017 came and went with no word from 

Mr. Anderson. Ms. Peterson started to make a number of inquiries, and, troublingly, 

she could not obtain any concrete information. She did develop the impression that 

the money she had advanced to Sahara was somehow tied up in litigation.  

[10] Ms. Peterson knew things had gone wrong when on or about 

November 12, 2018 she received a text from Mr. Anderson which stated: “your 

money went to sahara and from sahara it went to RJM ventures .. the money is due to 

[sic] back to sahara so sahara can pay you ..”. This was the first time Ms. Peterson had 

heard of the involvement of RJM.  

[11] In December 2018, Ms. Peterson took steps to make a formal demand 

on Mr. Anderson and Sahara requiring return of her investment. The response she 

received from the attorney for Mr. Anderson and Sahara allowed in part: 

Mr. Anderson has previously made us aware of Ms. Peterson’s 

claim, and I personally spoke with her about it in an effort, 
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apparently unsuccessful, to allay her concern. Be assured that 

Mr. Anderson and everyone else involved deeply regrets this 

situation and remains committed to achieving a satisfactory 

resolution.  

… 

Your letter confirms your awareness that another legal 

proceeding is now pending against Sahara and others relating 

to the same investment opportunity that spawned Ms. 

Peterson’s claim. Mr. Anderson and I have each assured Ms. 

Peterson that her claim will be considered and resolved pari 

passu with this other claim. Accordingly, the additional legal 

proceeding you threaten would be redundant.  

[12] It was clear to Ms. Peterson that this matter was not going to be 

resolved on a timely basis. She then took steps to research RJM and Mr. Meli. 

Paragraphs 17 to 21 of Ms. Peterson’s affidavit, sworn September 10, 2019, outline 

what she discovered and her conclusions.  

17.  I discovered that the Applicant/Defendant, Richard Meli, 

is the father of Joseph Meli, the subject matter of Securities and 

Exchange Commission v. Joseph Meli, et al., No. 17-CV-632 

(S.D.N.Y.), who was accused of running a Ponzi Scheme, 

whereby he raised money from one investor (for selling his 

“rights” in the tickets of Broadway shows) and then, paid a 

portion of the funds raised to the other investors from the 

proceeds and then used the balance of investment proceeds for 

his own personal use. Joseph Meli was convicted of Fraud as 

most of his investors lost all or part of their investment money 

and the US Government proved that tickets were never 

purchased, as promised by Joseph Meli for which he received a 

sentence of 78 months and ordered to pay restitution in the sum 

of $54,000,000.00 USD. 

18.  Based on the said decision Joseph Meli was in fact 

convicted precisely of the kind of ticket scam and fraud now 

being perpetrated upon myself by the Defendants in this action.  

19.  As was admitted by Anderson he wired my investment 

money to the Applicant/Defendant Meli with no notice to or 

consent by myself and that the Applicant/Defendant Meli has 

expressly acknowledged and admitted to my counsel that the 

funds were not used to buy tickets, but instead were used by 
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the Applicant, Meli, to pay personal bills, including those of 

his son, Joseph Meli.  

20.  In addition, I became aware of an ongoing lawsuit taking 

place in the State of New York index number 654414/2018 as 

against the same Defendant, Anderson, the same Defendant, 

Sahara, and Jay Siniscalchi being the nephew of the Defendant, 

Richard Meli, and first cousin of Joseph Meli. The dispute has 

very similar facts but over a larger sum of investment funds 

being $3,000,000.00 USD. The claim is set out as exhibit “E” 

in the affidavit of the Applicant. In addition as a result of the 

factual allegations contained in the said claim Jay Siniscalchi 

and Joseph Meli were charged with fraud again, on April 29
th

, 

2019, and annexed hereto and marked as exhibit “H” is an 

excerpt issued by United States Attorney’s Office, Southern 

District of New York. 

21.  Unknown to myself at the time, Anderson had personally 

known the Meli family, being Joseph Meli the son, Defendant, 

Richard Meli, the father, and Jay Siniscalchi a first cousin of 

Joseph Meli and nephew to Defendant, Richard Meli, for many 

years and they were considered good friends and business 

acquaintances.  

[13] BAI sent formal demands to RJM and Mr. Meli. In addition 

Ms. Peterson discovered an action by the Securities and Exchange Commission of 

New York against a number of defendants including Anna Meli, mother of the 

imprisoned Joseph Meli and wife of the defendant, Mr. Meli (Civil Action No. 17-cv-

632-LLS).  

[14] The judgment is dated April 11, 2019 and provides: 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, 

that Relief Defendant [Anna Meli] is liable for disgorgement of 

$313,483.08, representing profits gained as a result of the 

conduct alleged in the Complaint, together with prejudgment 

interest thereon in the amount of $23,119.97, for a total of 

$336,603.05. Relief Defendant shall satisfy her obligation by 

paying, pursuant to the instructions below, $336,603.05 within 

14 days after entry of this Final Judgment. 
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[15] The action by the Security Exchange Commission against Anna Meli 

and the other defendants alleged an investor fraud relating to a ticket resale business. 

By this time Ms. Peterson realized that she had fallen into a nest of vipers.  

[16] In February 2019, Mr. Meli felt obligated to send an email to BAI’s 

lawyer outlining his complete lack of involvement in the loss BAI and Ms. Peterson 

face. The germane portion of the email sets out: 

First, let me say I’m sorry Ms. Peterson is facing a potential 

financial disappointment. My son’s legal difficulties have taken 

a huge financial toll on my family, so sadly, I can readily 

empathize with her. 

That being said, I must tell you that her predicament has 

nothing to do with me. 

I received the subject funds, about $35 or $40 thousand, from 

Philmore a couple of years ago by direct deposit into my 

business account. I did not expect to receive any money from 

Philmore, I did not get any notice from Philmore that he would 

send me money, I had no idea where he got the money, I had 

no communication with Philmore whatsoever about this money 

– the money just was wired to my account.  

At that time, my son Joe owed me about the same amount of 

money. I knew Joe and Philmore were friends, and I knew Joe 

was turning to friends and relatives for financial help. If I even 

realized, at the time, that the funds had come from Philmore, 

I’m sure I assumed Philmore, as Joe’s friend, was helping Joe 

pay the money he owed to me. I used the money to pay bills I 

had incurred to help support Joe and his family. 

… 

To be absolutely clear, I had no idea that Ms. Peterson was the 

source of the funds, I had no idea that Philmore had made any 

promises to Ms. Peterson, I never communicated with Ms. 

Peterson and had no idea that she even existed nor did I have 

any understanding of any kind with Philmore about this money. 
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[17] BAI commenced the within claim in March 2019. As yet, no defences 

have been entered, but, as noted, RJM and Mr. Meli have brought the within 

application to direct that the matter be stayed in Saskatchewan as it is not the 

appropriate forum to try the matter.  

Governing Law 

[18] The Court Jurisdiction and Proceedings Transfer Act, SS 1997, c 

C-41.1 [CJPTA], addresses the issue of a Saskatchewan court’s territorial 

competence. The following sections are of assistance: 

4 A court has territorial competence in a proceeding that is 

brought against a person only if:  

(a) that person is the plaintiff in another proceeding in the 

court to which the proceeding in question is a counterclaim;  

(b) during the course of the proceeding, that person submits 

to the court’s jurisdiction;  

(c) there is an agreement between the plaintiff and that 

person to the effect that the court has jurisdiction in the 

proceeding;  

(d) that person is ordinarily resident in Saskatchewan at the 

time of the commencement of the proceeding; or  

(e) there is a real and substantial connection between 

Saskatchewan and the facts on which the proceeding 

against that person is based. 

… 

6 A corporation is ordinarily resident in Saskatchewan for the 

purposes of this Part only if:  

(a) it has or is required by law to have a registered office in 

Saskatchewan;  

(b) pursuant to law, it:  
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(i) has registered an address in Saskatchewan at which 

process may be served generally; or  

(ii) has nominated an agent in Saskatchewan on whom 

process may be served generally;  

(c) it has a place of business in Saskatchewan or a location 

in Saskatchewan for the purposes of conducting its 

activities; or  

(d) its central management is exercised in Saskatchewan. 

… 

9 Without limiting the right of the plaintiff to prove other 

circumstances that constitute a real and substantial connection 

between Saskatchewan and the facts on which a proceeding is 

based, a real and substantial connection between Saskatchewan 

and those facts is presumed to exist if the proceeding:  

(a) is brought to enforce, assert, declare or determine 

proprietary or possessory rights or a security interest in 

immovable or movable property in Saskatchewan;  

(b) concerns the administration of the estate of a deceased 

person in relation to:  

(i) immovable property, in Saskatchewan, of the 

deceased person; or  

(ii) movable property, anywhere, of the deceased 

person if at the time of death he or she was ordinarily 

resident in Saskatchewan;  

(c) is brought to interpret, rectify, set aside or enforce any 

deed, will, contract or other instrument in relation to:  

(i) immovable property in Saskatchewan; or  

(ii) movable property anywhere of a deceased person 

who at the time of death was ordinarily resident in 

Saskatchewan;  

(d) is brought against a trustee in relation to the carrying 

out of a trust in any of the following circumstances:  
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(i) the trust assets include immovable or movable 

property in Saskatchewan and the relief claimed is only 

as to that property;  

(ii) that trustee is ordinarily resident in Saskatchewan;  

(iii) the administration of the trust is principally carried 

on in Saskatchewan;  

(iv) by the express terms of a trust document, the trust 

is governed by the law of Saskatchewan;  

(e) concerns contractual obligations and:  

(i) the contractual obligations were to be performed, to 

a substantial extent, in Saskatchewan;  

(ii) the contract was made in Saskatchewan; 

(iii) by its express terms, the contract is governed by the 

law of Saskatchewan; or 

(iv) the contract: 

(A) is for the purchase of property, services or both, 

for use other than in the course of the purchaser’s 

trade or profession; and  

(B) resulted from a solicitation of business in 

Saskatchewan by or on behalf of the seller;  

(f) concerns restitutionary obligations that, to a substantial 

extent, arose in Saskatchewan;  

(g) is brought for a tort committed in Saskatchewan;  

(h) concerns a business carried on in Saskatchewan;  

(i) is a claim for an injunction ordering a party to do or 

refrain from doing anything:  

(i) in Saskatchewan; or  

(ii) in relation to immovable or movable property in 

Saskatchewan;  

20
19

 S
K

Q
B

 2
75

 (
C

an
LI

I)



 

 

 

- 10 - 

(j) is for a determination of the personal status or capacity 

of a person who is ordinarily resident in Saskatchewan;  

(k) is for enforcement of a judgment of a court made in or 

outside Saskatchewan or an arbitral award made in or 

outside Saskatchewan; or  

(l) is for the recovery of taxes or other indebtedness and is 

brought by the Crown in right of Saskatchewan or by a 

local authority of Saskatchewan. 

... 

10(1) After considering the interests of the parties to a 

proceeding and the ends of justice, a court may decline to 

exercise its territorial competence in the proceeding on the 

ground that a court of another state is a more appropriate forum 

in which to try the proceeding.  

(2) A court, in deciding the question of whether it or a court 

outside Saskatchewan is the more appropriate forum in which 

to try a proceeding, shall consider the circumstances relevant to 

the proceeding, including:  

(a) the comparative convenience and expense for the parties 

to the proceeding and for their witnesses, in litigating in the 

court or in any alternative forum;  

(b) the law to be applied to issues in the proceeding;  

(c) the desirability of avoiding multiplicity of legal 

proceedings;  

(d) the desirability of avoiding conflicting decisions in 

different courts;  

(e) the enforcement of an eventual judgment; and  

(f) the fair and efficient working of the Canadian legal 

system as a whole. 

[19] In Wall Estate v GlaxoSmithKline, 2010 SKQB 351, 367 Sask R 21, 

Popescul J. (as he then was) outlined a helpful judicial roadmap when addressing 

territorial competence. At para. 37 Popescul J. directed: 

20
19

 S
K

Q
B

 2
75

 (
C

an
LI

I)



 

 

 

- 11 - 

37  In summary, the non-discretionary exercise for determining 

territorial competence ought to be conducted as follows: 

(A) The Court will look, in the first instance, at the 

plaintiffs’ claim to determine whether a sufficient 

link between Saskatchewan and the facts has been 

pled to justify the assumption of jurisdiction to 

conduct the contemplated legal proceedings which 

may have an affect on persons and interests beyond 

the borders of this province. If not, the Court does 

not have territorial competence. 

(B) If the pleadings establish a sufficient link, a 

rebuttable presumption of jurisdiction simpliciter 

comes into operation. The Court would then consider 

the evidence adduced by the defendants, if any, in 

order to determine whether such evidence establishes 

that the plaintiffs’ claim is tenuous in that it 

contradicts material facts pleaded by the plaintiffs or 

otherwise proves facts fatal to the plaintiffs' claim. 

(C) If the foreign defendants discharge this initial burden 

and rebut the presumption, the Court ought to then 

review the plaintiffs’ evidence in order to assess 

whether the plaintiffs have made out an arguable 

case such that it would constitute a triable issue. 

(D) If the Court concludes that there is not a “real and 

substantial connection” within the meaning of s. 4 of 

the CJPTA, the Court ought to declare that it does 

not have territorial competence and dismiss the 

action against the foreign defendants. 

(E) If the Court determines that it has territorial 

competence, the Court ought then consider the 

criteria set forth in s. 10 of the CJPTA and determine 

whether it is appropriate to decline territorial 

competence on the ground that a court in another 

jurisdiction is the more appropriate forum. 
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Parties Respective Arguments 

[20] In their brief, RJM and Mr. Meli make the case for Saskatchewan 

declining jurisdiction starting at paragraph 36.  

36.  Blonde [BAI] is a Saskatchewan corporation. It’s [sic] 

President, Tarissa Peterson, who would be a witness for 

Blonde, resides in the District of Katepwa and practices law in 

Regina, Saskatchewan. She claims it would be cost prohibitive 

if she had to initiate a claim in the State of New York. 

Saskatchewan is more convenient for Blonde. 

37.  All four other named parties reside in or conduct 

business out of the State of New York. RJM and Mr. Richard 

Meli’s witnesses would include himself, a resident of the State 

of New York.  

38.  RJM and Mr. Richard Meli would also have to call 

Joseph Meli, Mr. Richard Meli’s son. Ms. Peterson has 

indicated “there would be no need whatsoever to call Joseph 

Meli as a witness”. Respectfully, RJM and Mr. Richard Meli 

disagree with Ms. Peterson’s opinion on this. The Statement of 

Claim makes numerous references to Joseph Meli. 

Ms. Peterson’s Affidavit similarly makes numerous references 

to Joseph Meli. The purpose of these references appears to be 

to draw a connection or claim that since Joseph Meli has been 

convicted of ticket scams and fraud, his father must also be a 

part of ticket scams and fraud. Given Blonde’s intention to rely 

on Joseph Meli’s actions, and use that as evidence against 

Mr. Richard Meli, Joseph Meli is a relevant witness. Joseph 

Meli is also the only substantial connection in evidence 

between Mr. Anderson and Mr. Richard Meli, given that they 

had a very limited relationship. Joseph Meli is presently 

incarcerated in a Federal Prison facility in New York City and 

will remain there for the next several years. Appreciating there 

are methods by which to video conference an individual, 

potentially even from a Federal Prison facility in New York 

City, to Saskatchewan, it would be more convenient for his 

testimony to be conducted in the State of New York, from a 

New York Courtroom. 
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[21] RJM and Mr. Meli also make the case that in the contract between BAI 

and Sahara there is a clause that requires the matter to proceed in the State of 

Delaware. The wording of the provision is: 

3.5.  Choice of Law Provision. The provisions of this 

Agreement shall be governed by and interpreted in accordance 

with the laws of the State of Delaware, applicable to contracts 

made and to be performed entirely therein. 

RJM and Mr. Meli submit that the contract between Sahara and BAI clearly points to 

the United States being the appropriate jurisdiction to litigate any disputes.  

[22] BAI complains that the clause is non-sensical. It speaks to “applicable 

to contracts made and to be performed entirely therein”. In the preamble of the 

contract between BAI and Sahara one of the provisions provided: 

WHEREAS, Sahara has an opportunity to purchase a basket of 

tickets in bulk or selected segments to the upcoming (but as yet 

unannounced) concert, sports and theatrical events in the 

United States currently anticipated to take place in up to 50 

North American cities between May of 2017 and December of 

2018.  

BAI says the choice of law provision does not mesh with the business plan the parties 

contemplated. BAI says the provision should be ignored. 

[23] BAI submits that the onus is on the applicants to show that New York is 

a more appropriate jurisdiction for this matter to be tried. At paragraphs 38 to 40 of its 

brief, BAI sets out: 

38.  The onus lies with the defendants to satisfy the court 

that the alternative jurisdiction is clearly the more appropriate 

forum. In the recent case of Romanchuk v Jemi Fibre Corp 

2018 SKQB 46 the Court reiterated Konkin J description of the 

standard of proof in the case of Cupola Investments Inc. V. 

Remai 2016 SKQB 359 at para 15 and 16 which states as 

follows: 
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16  The standard of proof required is to demonstrate that a 

court of an alternative jurisdiction is clearly the more 

appropriate forum: Breeden v Black, 2012 SCC 19 at paras 

22-23, [2012] 1 SCR 666. Since the “normal state of affairs 

is that jurisdiction should be exercised once it is properly 

assumed”, this standard reflects that the doctrine of forum 

non conveniens should be applied exceptionally (Club 

Resorts [2012 SCC 17,[2012] 1 SCR 572] at para 109). 

39.  In reviewing the pleadings it cannot be disputed that the 

solicitation and misrepresentations relied upon occurred in 

Saskatchewan and the tort was committed in the Province of 

Saskatchewan. 

40.  The bulk of the claim does not engage the contract but 

also unjust enrichment, tortious behavior, fraudulent 

misrepresentation and conversion. It is respectfully submitted 

that having considered all of the circumstances and the 

“convenience of the parties, fairness between the parties and 

the interest of justice” that the Defendants application be 

dismissed. 

[24] Further, BAI submits that it is important for the court to remember that 

this is not a contractual analysis as to forum conveniens, rather we are dealing with an 

apparent civil fraud if not an actual criminal fraud. In the face of that reality, what are 

the considerations the court should weigh? BAI sets out at page 18 of its brief: 

A trial held in New York City would present challenges to the 

Plaintiff and the Plaintiff’s witnesses due to the expenses in 

litigating there. The burden on the Plaintiff would be far 

heavier if it had to be forced to bring its action in New York. 

The Plaintiff would face substantial additional expenses and 

would be at a clear disadvantage relative to the Defendants all 

of which should be taken into consideration. It would be 

manifestly unfair for the Plaintiff who has suffered the 

damages and financial loss to be forced to proceed with 

exorbitant legal expenses in New York City to recover from the 

Defendants who acknowledge the conversion and theft. The 

Applicant [sic]by their own admissions, acknowledge receipt 

of the funds, and converting the property for their own use with 

the intent to deprive the Plaintiff. Fairness would dictate and 
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Equity would demand that the action proceed in the jurisdiction 

of Saskatchewan. 

Analysis  

 Choice of Law Clause 

[25] In a relatively recent case, Douez v Facebook, Inc., 2017 SCC 33, 

[2017] 1 SCR 751, the Supreme Court has provided guidance dealing with forum 

selection clauses. This is a slightly different debate than a “choice of law” clause, but 

I believe the reasoning is completely applicable. Starting at para. 24 the Supreme 

Court opined: 

24  Forum selection clauses serve a valuable purpose. This 

Court has recognized that they “are generally to be encouraged 

by the courts as they create certainty and security in 

transaction, derivatives of order and fairness, which are critical 

components of private international law” (Pompey, at para. 20 

[2003 SCC 37, [2003] 1 SCR 450). Forum selection clauses are 

commonly used and regularly enforced. 

25  That said, forum selection clauses divert public 

adjudication of matters out of the provinces, and court 

adjudication in each province is a public good. Courts are not 

merely “law-making and applying venues”; they are 

institutions of “public norm generation and legitimation, which 

guide the formation and understanding of relationships in 

pluralistic and democratic societies” (T. C. W. Farrow, Civil 

Justice, Privatization, and Democracy (2014), at p. 41). 

Everyone has a right to bring claims before the courts, and 

these courts have an obligation to hear and determine these 

matters. 

26  Thus, forum selection clauses do not just affect the parties 

to the contract. They implicate the court as well, and with it, 

the court's obligation to hear matters that are properly before it. 

In this way, forum selection clauses are a “unique category of 

contracts” (M. Pavlovic, “Contracting out of Access to Justice: 

Enforcement of Forum-Selection Clauses in Consumer 

Contracts” (2016), 62 McGill L.J. 389, at p. 396). 
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27  Of course, parties are generally held to their bargain and 

are bound by the enforceable terms of their contract. However, 

because forum selection clauses encroach on the public sphere 

of adjudication, Canadian courts do not simply enforce them 

like any other clause. In common law provinces, a forum 

selection clause cannot bind a court or interfere with a court's 

jurisdiction. As the English Court of Appeal recognized long 

ago, “no one by his private stipulation can oust these courts of 

their jurisdiction in a matter that properly belongs to them” 

(The Fehmarn, [1958] 1 All E.R. 333, at p. 335). 

28  Instead, where no legislation overrides the clause, courts 

apply a two-step approach to determine whether to enforce a 

forum selection clause and stay an action brought contrary to it 

(Pompey, at para. 39). At the first step, the party seeking a stay 

based on the forum selection clause must establish that the 

clause is “valid, clear and enforceable and that it applies to the 

cause of action before the court” (Preymann v. Ayus 

Technology Corp., 2012 BCCA 30, 32 B.C.L.R. (5th) 391, at 

para. 43; see also Hudye Farms, at para. 12 [2011 SKCA 137, 

377 Sask R 146], and Pompey, at para. 39). At this step of the 

analysis, the court applies the principles of contract law to 

determine the validity of the forum selection clause. As with 

any contract claim, the plaintiff may resist the enforceability of 

the contract by raising defences such as, for example, 

unconscionability, undue influence, and fraud. 

[26] The applicants do not clear the first step. I agree with BAI, the clause is 

non-sensical. The reasonable conclusion is that it was simply grafted into the contract 

from another agreement. It is of no assistance to the applicants.  

 Forum Conveniens/Forum Non Conveniens 

[27] Forum conveniens is defined in Bryan A. Garner et al, Black’s Law 

Dictionary, 10th ed (St. Paul, MN: Thomson Reuters, 2014) at 769, as a Latin term 

meaning “The court in which an action is most appropriately brought, considering the 

best interests and convenience of the parties and witnesses.” Forum non conveniens is 
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a related concept; it is often used interchangeably with forum conveniens. Forum non 

conveniens is defined in Black’s Law Dictionary as: 

The doctrine that an appropriate forum – even though 

competent under the law – may divest itself of jurisdiction if, 

for the convenience of the litigants and the witnesses, it 

appears that the action should proceed in another forum in 

which the action might also have been properly brought in the 

first place. 

[28] Typically, when a court is faced with applying the doctrine of forum 

conveniens or forum non conveniens, the first question is whether the court has 

jurisdiction to decide the matter at issue. However, even where a court has the 

requisite jurisdiction, the court can decline to exercise jurisdiction if there is a more 

appropriate forum in which to try a proceeding.  

[29] The situs of a tort, or the location where the tort allegedly occurred is a 

factor in determining whether a court has jurisdiction over a matter. In Club Resorts 

Ltd. v Van Breda, 2012 SCC 17, [2012] 1 SCR 572 [Van Breda], the Supreme Court 

held that the fact that the tort was committed in the jurisdiction where the matter is 

brought means that the court is prima facie entitled to assume jurisdiction over the 

dispute. It was classified as a “connecting factor.” However, although the factor gives 

rise to such a presumption of jurisdiction, the presumption can be challenged by a 

party contesting the jurisdiction of the court; the burden rests on the challenger to 

rebut the presumption of jurisdiction. That being said, the court noted that where the 

connecting factor is the commission of a tort in that jurisdiction, “rebutting the 

presumption of jurisdiction would appear to be difficult, although it may be possible 

to do so in a case involving a multi-jurisdictional tort where only a relatively minor 

element of the tort has occurred in the province” (Van Breda at para 96).  

20
19

 S
K

Q
B

 2
75

 (
C

an
LI

I)



 

 

 

- 18 - 

[30] The Supreme Court proceeded to explain that if the party resisting 

jurisdiction has failed to rebut the presumption that arises from the presence of 

connecting factor, the court has jurisdiction. At that point, the court can exercise its 

discretion to decide whether “to decline to exercise its jurisdiction should forum non 

conveniens be raised by one of the parties” (Van Breda at para 98). The burden is on 

the party who raises the issue of forum non conveniens to show why the court should 

decline to exercise its jurisdiction (Van Breda at para 109). The party seeking the 

change in venue must show that the alternative forum has a connection to the subject 

matter and must demonstrate why the proposed alternative forum should be preferred 

and considered to be more appropriate (Van Breda at para 109). 

[31] It was noted that there are no rules that should be strictly applied when 

determining whether a court should decline to exercise jurisdiction. Instead, the 

doctrine of forum non conveniens focuses on the context of each individual case and 

its “purpose is to ensure that both parties are treated fairly and that the process for 

resolving their litigation is efficient” (Van Breda at para 105). However, the party 

asking for a stay on the basis of forum non conveniens must show that the alternative 

forum is “clearly more appropriate” (Van Breda at para 108). Normally, once 

jurisdiction is established, it should be exercised.  

[32] I also take guidance from Lapointe Rosenstein Marchand Melançon 

LLP v Cassels Brock & Blackwell LLP, 2016 SCC 30, [2016] 1 SCR 851 [Lapointe]. 

In this case the Supreme Court was dealing with a number of contracts that were 

made in a number of jurisdictions. The Supreme Court set out at para. 40: 

40  In Ontario, a contract is formed based on an offer by one 

party, accepted by the other, or an exchange of promises, 

supported by consideration: Jedfro Investments (U.S.A.) Ltd. v. 

Jacyk, [2007] 3 S.C.R. 679, at para. 16; John D. McCamus, 

The Law of Contracts (2nd ed. 2012), at pp. 31-32. Where the 

contracting parties are located in different jurisdictions, the 
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contract will be formed in the jurisdiction where the last 

essential act of contract formation, such as acceptance, took 

place: see McCamus, at pp. 77-78; see also S. M. Waddams, 

The Law of Contracts (6th ed. 2010), at paras. 108-9. 

In this case the last essential act was done by BAI in the sense of wiring $40,500 USD 

to Sahara.  

[33] However, my conclusion that the contract was formed in Saskatchewan 

is not the end of the discussion. Starting at para. 51 in Lapointe the Supreme Court set 

out: 

51  Finding that there is a real and substantial connection does 

not automatically mean that a court will assume jurisdiction 

over a claim: Van Breda, at paras. 100-102; Breeden, at para. 

22. Once jurisdiction is established, the party contesting 

jurisdiction may raise the doctrine of forum non conveniens, 

and attempt to “show why the court should decline to exercise 

its jurisdiction and displace the forum chosen by the plaintiff”: 

Van Breda, at para. 103.  

52  The burden is on the defendant to demonstrate that a court 

of another jurisdiction has a real and substantial connection to 

the claim and that this alternative forum is “clearly more 

appropriate” than the one where jurisdiction may be assumed: 

Breeden, at para. 37 (emphasis in original); and Van Breda, at 

para. 109 (emphasis added). This threshold will be met where, 

based on its “characteristics”, the alternative forum “would be 

fairer and more efficient” for disposing of the litigation: Van 

Breda, at para. 109. It is not sufficient that the alternative 

forum merely be “comparable” to the forum where jurisdiction 

has been found to exist: ibid. Forum non conveniens is not 

concerned only with fairness to the party contesting 

jurisdiction; it is also concerned with efficiency and 

convenience for the proceedings themselves: para. 104.  

[34] Factors that can be considered when deciding whether to decline 

jurisdiction include the location of the parties and witnesses, the cost of transferring 

the case to another jurisdiction, the impact of a transfer on the conduct of the litigation 

or on related parallel proceedings, the possibility of conflicting judgments, problems 
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related to the enforcement of judgments and the relative strengths of the connections 

of the two parties (Van Breda at para 110). Juridical advantage in one location over 

another is another factor that has been considered in the forum conveniens analysis 

(Van Breda at para 111).  

[35] In Éditions Écosociété Inc. v Banro Corp., 2012 SCC 18, [2012] 1 SCR 

636, the Supreme Court considered whether an Ontario court had jurisdiction over a 

defamation claim and if it did, whether the circumstances dictated that forum non 

conveniens should be applied to decline jurisdiction in favour of another more 

convenient forum. In assessing whether to exercise forum non conveniens, the motion 

judge (2009 CanLII 7168 (Ont Sup Ct)) considered the location where the tort 

occurred. The motion judge found that because the defamatory material was 

distributed in Ontario, although to a lesser degree than in Quebec, the tort had been 

committed in Ontario. The motion judge also considered the law applicable to the tort, 

the place of residence and the place of business of the parties, the avoidance of a 

multiplicity of proceedings and the loss of juridical advantage. After assessing all of 

the factors, the motion judge was of the opinion that Ontario was an appropriate 

jurisdiction, and she did not exercise the doctrine of forum non conveniens.  

[36] The matter was appealed, and the Court of Appeal found that the motion 

judge correctly exercised her discretion in maintaining Ontario’s jurisdiction over the 

plaintiff’s claim and endorsed the trial judge’s reasons. The Supreme Court did not 

comment on the impact that the location of the tort has on the forum conveniens 

analysis. 

[37] The jurisdiction where the alleged tort took place is not always 

determinative in a forum conveniens analysis. In Antiques ‘N Things Ltd. v Popoff 

(1980), 7 Sask R 131, the Saskatchewan Court of Queen’s Bench found that they had 
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jurisdiction to try the matter. The plaintiffs alleged that the defendant made false and 

fraudulent representations to them in respect to the profits of an antique business 

located in New Brunswick, which the plaintiffs bought. The defendant argued that the 

issue ought to be litigated in New Brunswick, “where the tort occurred.” The court 

declined that reasoning and held that since the defendant lived in Saskatchewan and a 

judgment in Saskatchewan would be more readily enforceable, the action could not be 

tried “more conveniently in New Brunswick than in Saskatchewan.” Leave was 

granted to sue in Saskatchewan despite the fact that the alleged fraud occurred in New 

Brunswick. 

[38] In D.W. v Child and Family Services of Western Manitoba, 2004 

MBQB 94, 183 Man R (2d) 142, the Child and Family Services Agency in Manitoba 

issued a Notice of Intended Entry on Child Abuse Registry and served it on the 

applicant. The agency was given information that disclosed that the applicant may 

have abused a child. However, the applicant at all times was a resident in 

Saskatchewan and only travelled to Manitoba to exercise access to children. The court 

found that although the alleged abuse took place in Saskatchewan between two 

residents of Saskatchewan, there was a real and substantial connection to Manitoba. In 

assessing the more appropriate forum, the court held that the “obvious factors to 

consider” were that the alleged abuse did not occur in Manitoba, and the alleged 

victim and perpetrator resided in Saskatchewan at the time of the alleged abuse. 

Nonetheless, the court found that if they failed to exercise jurisdiction, no hearing 

would be held and “order and fairness” required a hearing. As a result, the court found 

that Manitoba was the forum conveniens to conduct the hearing although the abuse 

occurred in Saskatchewan and the victim of the abuse resided in Saskatchewan. 

[39] Additionally, in Dennis v Salvation Army Grace General Hospital 

Board (1997), 156 NSR (2d) 372 (CA), the Nova Scotia Court of Appeal dismissed 
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the defendant’s application for a stay of proceedings in Nova Scotia in favour of 

Newfoundland and Labrador. The case involved an allegation of negligent treatment 

of the plaintiff and her infant son during labour and delivery. While the court noted 

that the cause of action arose in Newfoundland and Labrador, other factors 

outweighed this factor, including the burden on the appellants, their lack of financial 

resources, the problems associated with getting time off work, and the problems 

associated with travelling with a severely handicapped child. Although both provinces 

had jurisdiction over the matter, the court found that it could not be said that the 

respondents established that Newfoundland and Labrador was “clearly” a more 

appropriate jurisdiction, even though the alleged tort had been committed in that 

province. 

[40] In Hill v Klynveld Peat Marwick Goerdeler, [1997] 7 WWR 515 (Sask 

QB) [Hill], the Saskatchewan Court of Queen’s Bench affirmed the factors to 

consider in a forum conveniens analysis as set out by Feldman and Vella, “The 

Evolution of “Forum Conveniens”: Its Application to Stays of Proceedings and 

Service Ex Juris” (1988-89), 10 Adv Q 161 at 184. The factors identified by the 

Saskatchewan Court of Queen’s Bench included location of the parties and key 

evidence, location of key witnesses, the avoidance of multiplicity of proceedings, the 

applicable law in tort cases, the weight of the applicable law compared with factual 

questions, geographic factors suggesting the natural forum and the possibility of 

inconsistent verdicts (Hill at para 14). The decision was affirmed by the 

Saskatchewan Court of Appeal (Hill v Klynveld Peat Marwick Goerdeler, 1997 

CarswellSask 841 (WL)). 

[41] Forum non conveniens was considered by the Supreme Court more 

recently in Breeden v Black, 2012 SCC 19, [2012] 1 SCR 666 [Breeden], in the 

context of a defamation claim. After finding that a real and substantial connection 
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existed between the tort actions and Ontario, the Court turned to whether Ontario 

should have nonetheless declined its jurisdiction on the ground that a court of another 

jurisdiction was clearly more appropriate. The appellants in that case contended that 

Illinois was clearly a more appropriate forum. Again, the court noted that “the burden 

is on the party raising the issue to demonstrate that the court of the alternative 

jurisdiction is a clearly more appropriate forum” (Breeden at para 23). The Court 

Jurisdiction and Proceedings Transfer Act, SBC 2003, c 28, in British Columbia was 

referred to, which set out factors to consider when assessing whether the court should 

decline jurisdiction pursuant to forum non conveniens.  

[42] The court considered numerous factors under the forum non conveniens 

analysis, including the comparative convenience and expense for parties and 

witnesses, the applicable law, the avoidance of a multiplicity of proceedings and 

conflicting decisions, the enforcement of a judgment and fairness to the parties 

(Breeden at paras 30-36). The place where the tort was committed is conspicuously 

absent in the Supreme Court’s analysis.  

[43] In Brown v Bliss, 2019 ABQB 530, Ms. Brown brought a claim against 

CTV and Bell Media for breach of confidence. She was a resident of Alberta and 

alleged the tort of breach of confidence occurred in Alberta. Ms. Brown also added 

Mr. Bliss as a defendant to the Alberta action claiming damages from an alleged 

sexual assault that occurred at the CTV offices in Toronto when the two were 

coworkers. In determining whether Alberta was the forum conveniens, the Alberta 

Court of Queen’s Bench expressly stated at para. 21 that “situs of the tort, which 

might otherwise create a presumptive connection” to a specific place does not 

establish an “irrefutable connection to that jurisdiction as being the more convenient 

forum.” The Alberta Court of Queen’s Bench stayed the action against Mr. Bliss in 
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relation to the sexual assault in favour of Ontario. However, the situs of the tort was 

not the determining factor.  

[44] One of the considerations mandated by s. 10(2) of the CJPTA is the 

ability to enforce a judgment obtained in Saskatchewan in the jurisdiction of the 

defendants. I inquired of counsel on behalf of BAI if he believed any judgment 

obtained here could be enforced in New York State. Suffice it to say, counsel for BAI 

is unburdened by any self-doubt about his ability to enforce the judgment in New 

York State.  

[45] What I glean from the case law is that while the location where the tort 

occurred may be one factor in the analysis, it does not appear to be indicative of the 

final outcome in all cases. The ultimate question is whether there is a clearly more 

appropriate forum for the hearing of the action [Breeden at para 22]. 

[46] A court must undertake a balancing exercise to determine whether in the 

circumstances of the case another forum is more appropriate. That being said, the 

existence of an appropriate forum must be “clearly” established to displace the forum 

selected by the plaintiff and the doctrine of forum non conveniens is to be “applied 

exceptionally” (see Spar Aerospace Ltd. v American Mobile Satellite Corp., 2002 

SCC 78, [2002] 4 SCR 205). 

Conclusion  

Things gained through unjust fraud are never secure. 

                                                                                               Sophocles 

[47] RJM and Mr. Meli make much of the personnel that they would have to 

assemble to answer the case against them in Saskatchewan – specifically Mr. Meli’s 
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imprisoned son, Joseph Meli. Respectfully I dismiss that concern. Joseph Meli was 

not in any way part of the interaction between BAI, Sahara, Mr. Anderson, RJM and 

Mr. Meli. He would add nothing to the applicants’ case.  

[48] As for Sahara and Mr. Anderson, given the admissions that have been 

made, it is more than likely by the time this matter reaches trial that judgment will 

have been rendered against them by reason of a summary judgment application.  

[49] Further, it is quite possible, if the trial judge allowed, that Mr. Meli 

could present his evidence via video. His email to BAI’s lawyer sets out his 

involvement which he characterizes as essentially being non-involvement other than 

receiving the money from Mr. Anderson.  

[50] The burden on BAI to travel to New York State and engage in litigation 

is obvious and daunting. The reality is, prima facie, BAI is a victim of a civil fraud, if 

not a criminal fraud. Ms. Peterson was sought out here in Saskatchewan (albeit via 

telephone) and BAI signed the agreement here. The monies that have been wrongfully 

converted emanated from Saskatchewan. 

[51] In considering all the factors at play, I respectfully conclude that RJM 

and Mr. Meli have not clearly established that New York State is the more appropriate 

forum to determine the debate herein.  

[52] Accordingly, the application brought by RJM and Mr. Meli is dismissed 

with costs in favour of BAI in any event of the cause.  

 J. 

 R.S. SMITH 
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